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P R E FA C E
The Asia Pacific Transgender Network (APTN) was launched in December
2009, when 15 transgender women from 10 Asia and Pacific countries
mobilised to champion the health, legal and social rights of transgender
women. A milestone in the history of transgender people in the region, they
demanded recognition as a distinct demographic group with their unique
needs, separate from the MSM umbrella. In 2011, APTN expanded to include
and advocate for transgender men. APTN provides a platform for transgender
people to voice their views at meetings and workshops, create spaces in
advocacy, development, programme planning, implementation and evaluation
of projects, and to promote their inclusion in National Strategic Plans and
development of partners’ action plans.
APTN was the regional partner for a legal gender recognition project across
nine countries in Asia, undertaken with the United Nations Development
Programme (UNDP), through its Being LGBTI in Asia programme. This regional
project reviewed laws, regulations, court decisions, policies and practices that
impact transgender people’s right to change their name or gender marker
and to be recognised and protected under the law. The aim of the project was
to identify such provisions and their impact on transgender people accessing
education, employment, health and other public services based on their gender
identity or expression. The country level research and regional report made
recommendations on gaps and barriers including the implementation and
enforcement of legal rights for transgender people in practice.
In 2018, APTN, with funding from the US Department of State, Bureau of
Democracy, Human Rights and Labor (DRL), initiated a pilot legal gender
recognition (LGR) assessment in Fiji working in collaboration with local partner,
the Haus of Khameleon.
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ACRONYMNS

10

AIDS

Acquired Immune Deficiency Syndrome

CAT

Convention Against Torture and Other Cruel, Inhuman or Degrading
Treatment or Punishment

CEDAW

Convention on the Elimination of all forms of Discrimination Against
Women

CRC

Convention on the Rights of the Child

CRPD

Convention on the Rights of Persons with Disabilities

CSO

Civil Society Organisation

HIV

Human Immunodeficiency Virus

HRT

Hormonal Replacement Therapy

ICAAD

International Center for Advocates Against Discrimination, New York,
United States of America

ICCPR

International Covenant on Civil and Political Rights

ICERD

International Convention on the Elimination of all forms of Racial
Discrimination

ICESCR

International Covenant on Economic, Social and Cultural Rights

LBT

Lesbian, Bisexual, Transgender1

LGBTIQ+

Lesbian, Gay, Bisexual, Transgender, Intersex, Queer (or Questioning)
with the + acknowledging diverse sexual orientations, gender identities
and expressions, and sex characteristics

MSM

Men who have sex with men

NHRI

National Human Rights Institution

NGO

Non-governmental organisation

SGBV

Sexual and gender-based violence

SGM

Sexual and gender minorities

SOGI

Sexual orientation and gender identity

SOGIE

Sexual orientation, gender identity and expression

SOGIESC

Sexual orientation, gender identity and expression, and sex
characteristics

UN

United Nations

UPR

Universal Periodic Review

WHO

World Health Organisation

1

In Fiji, the term LBT is more
frequently used to describe
lesbian and bisexual women and
trans masculine people / trans
men including Brastos

T E R M I N O LO G Y
2

2 The Yogyakarta Principles
(2007), p.8

3

The Yogyakarta Principles plus 10,
(2017), p.6

Sex refers to biological differences that are typically used to categorise people
as female or male. Usually sex is assigned or recorded soon after birth in
hospital and / or birth registration records.
Gender refers to the social and cultural construction of what it means to be a
woman, a man, or another gender. It includes gender roles, expectations, and
behaviours. Prevailing gender roles, expectations and behaviours are learned
through socialisation and vary widely within and between cultures. They
are affected by age, class, race, ethnicity and religion, and by geographical,
economic and political environments. Dominant gender roles, expectations,
and behaviours are also frequently contested particularly by many women and
transgender people.
Gender identity refers to each person’s deeply felt internal and individual
experience of gender, which may or may not correspond with the sex assigned
at birth.2. This may include identifying as a woman, a man, a third or an
alternative gender, a combination of genders or no gender.
Gender expression is each person’s presentation of their gender through
physical appearance – including dress, hairstyles, accessories, cosmetics – and
mannerisms, speech, behavioural patterns, names and personal references.3
This can be masculine or feminine or both or neither and may or may not
conform to a person’s gender identity.
Transgender (or Trans) is a broad umbrella term used to describe people
whose gender identity does not match the sex they were assigned at birth, The
term includes transsexual people, transgender men, transgender women,
gender non-confirming and non-binary people and those who culturally identify
as trans feminine vakasalewalewa and trans masculine viaviatagane (in iTaukei
language), hijra or jiji (in Fiji Hindi) and brastos (local slang in Fiji adopted
by those who identify as trans masculine). There are transgender people
who simply identify as a ‘man’ or ‘woman’. This document uses ‘trans’ as an
umbrella term.
Third gender or non-binary describes someone whose gender identity is not
conveyed fully by usually the term female or male. They may identify as both
or neither female or male, and their gender identity may change in different
contexts. Third gender identities are often culturally specific including for
example vakasalewalewa and hijra.
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Gender non-conforming/person with nonconforming identity or gender
expression. A person who has, or is perceived to have, gender-related
characteristics and/or behaviors that do not conform to traditional or societal
expectations. Gender nonconforming people may or may not also identify as
lesbian, gay, bisexual, or transgender. In recent years, this term has become
more commonly chosen by some people in Fiji.
Cisgender (or Cis) describes a person whose gender identity is consistent with
their sex assigned at birth.
Cisnormative is the assumption that all people are cisgender and the
organisation of the world on such a basis.
Gender marker is how a person’s gender is recorded on official documents. In
Fiji, documents record gender/sex as Male (M) and Female (F) only. A gendered
name, title or registration number can also be considered to be a gender marker.
Legal gender recognition is the legal recognition of a transgender person’s
gender identity including gender marker and name, in public registries and key
documents. Amending a gender marker or name can involve an administrative
or legal process and the changes made are legally recognised.
Self-determined gender recognises that a person’s gender is a fundamental
part of their personality and is one of the basic aspects of self-determination,
dignity and freedom, including freedom of expression.
Gender-affirming health services include any biomedical, surgical, or health
intervention that a transgender person may undertake to physically transition.
These include counselling, hormone therapy, hair removal and a range of
surgeries. Formerly such services were known as ‘sex reassignment’ health
services.
Pathologisation is classifying a person or a fundamental aspect of their
personality, such as their gender identity (or sexual orientation), as a form of
illness, disorder and dysphoria. It can perpetuate the myth that a transgender
person’s gender identity (or a lesbian, gay or bisexual person’s sexual
orientation) is an illness to be cured and has been used to justify unethical
conversion therapy based on this false belief.
Sexual orientation refers to each person’s capacity for profound emotional,
affectional and sexual attraction to, and intimate and sexual relations with,
others. A person may be attracted to individuals of the same gender or, a
different gender, or more than one gender.4
Heteronormative is the assumption that all people are heterosexual and the
organisation of the world on such a basis.
Sex characteristics refer to each person’s physical features related to sex,
including genitalia and other sexual and reproductive anatomy, chromosomes,
and secondary physical features emerging from puberty.5
Intersex describes a person born with physical sex characteristics that do not
align with medical and social norms for female or male bodies.
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The Yogyakarta Principles, p.6

5

Yogyakarta Principles plus 10, p.6

EXECUTIVE
SUMMARY
6

Article 26, Republic of the Fiji
Islands Constitution 2013

The 2013 Constitution of Fiji enshrines protection from discrimination on
the grounds of sex, gender, sexual orientation, gender identity and gender
expression.6 Fiji is currently the only Constitution in the world that covers
anti-discrimination on the grounds of gender expression. Despite this powerful
protection, the legislative, policy and institutional framework of Fiji does not
legally permit any change to gender markers nor is there any legal recognition
of Fiji’s traditional third gender identities. There is limited scope in official and
administrative documents allowing for self-determined gender.
Laws, regulations, policies and court decisions continue to follow Fiji’s colonial
past of defining gender and sex in a fixed binary way, with only a male and
a female category that cannot be amended. This legal vacuum in terms of
recognising transgender people perpetuates marginalisation, exclusion and
discrimination. The inability to obtain identity documents reflecting selfdetermined gender identity or expression results in unequal access to public
services such as education, healthcare, employment, housing, social welfare
benefits and restricts access to justice.
Transgender people, particularly transgender sex workers, face extreme
rates of sexual and gender-based violence, psychological and physical abuse,
sexual harassment, bullying, stigma and intimidation. Transgender women are
routinely targeted and searched without respect and dignity in police custody
and prisons. Cyber bullying and hate speech targeting transgender people is on
the rise.
The transgender community is not widely represented in the public, private or
political sector. These vulnerabilities are aggravated in times of humanitarian
crisis or by intersectional discrimination such as poverty, ethnicity, social class,
economic status, age, and for those in rural areas or living with disability or HIV
or albinism.
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In Fiji, patriarchy is entrenched in both the iTaukei (ethnic Fjiian) and Indian
(Fijians of Indian descent) cultures. Conservative cultural and religious values
create barriers for acceptance of transgender people particularly on the basis
of their actual or perceived gender identity or sexual orientation. Traditional
views about the roles of men and women, including within the family, restrict
acceptance of gender diversity. The media contributes to negative rhetoric
against the transgender community, which influences the mindsets and attitude
of many in Fijian society. This sustains a culture of intolerance, violence and
hate against transgender people.
Recent anti-discrimination provisions in revised employment, education and
healthcare policies and laws offer protection under the ground of sexual
orientation. However, these are limited in their protection of transgender
people’s gender identity or expression (or for intersex people from
discrimination based on their sex characteristics).
There are also progressive developments in criminal law from the
decriminalisation of homosexuality to broadening the definition of ‘rape’ to
include offences against ‘any person’, however sex work is still criminalised
in Fiji. De facto relationships are legally recognised; however, this is limited to
heterosexual partnerships only. Fiji’s laws do not permit same-sex marriage
nor recognise civil unions and same-sex marriages from outside jurisdictions.
Health laws do not pathologise gender non-conforming people and forced
sterilisation is illegal. However, there is very poor understanding of trans
related health with limited access to hormone replacement therapy (HRT) or
facilities providing gender-affirming care.
Interviews with State and law enforcement agencies on legal gender
recognition for transgender people demonstrated a genuine commitment
to review policies, regulations and practices to be more inclusive. Those
interviewed from government agencies welcomed being informed of legal
protection for the transgender community to achieve its broader social goals
to reduce discrimination, poverty, inequality, social and economic exclusion,
prevent violence and uphold equal rights to education, employment and
healthcare for transgender people.
The transgender activists and community who participated in consultations
strongly support the introduction of legal gender recognition in Fiji to both
strengthen their legal protections and promote dignity and respect for gender
diversity.
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https://www.lowyinstitute.org/theinterpreter/australias-marriageequality-debate-reverberatesthrough-pacific
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Naidu, V Fiji: The Challenges and
Opportunities of Diversity, Minority
Rights Group International,
2013, http://minorityrights.
org/wp-content/uploads/
old-site-downloads/download1202-Fiji-the-challenges-andopportunities-of-diversity.pdf. P.4
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IDEA & FWRM, LGBTI Rights &
Constitution Building Processes: A
Case Study of Fiji 2015 p.8
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Canada: Immigration and Refugee
Board of Canada, Fiji: Treatment
of homosexuals by society and
government authorities; recourse
and protection available to
homosexuals who have been subject
to ill treatment (2005 – March
2007), 2 April 2007, FJI102479.E,
available at: https://www.refworld.
org/docid/469cd69b44.html
[accessed 17 January 2019]
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Bill No. 2 of 1999 defined marriage
as the union of one woman and
one man “to the exclusion of
all others” and declared that
the persecution of “unnatural
offences, indecent assaults, or
indecent practices” did not breach
Section 38 of the Constitution.
According to the language of the
Bill, it ensured that “the inclusion
of the phrase ‘sexual orientation’
in Section 38 (2) does not itself
invalidate the relevant provisions
of the Marriage Act or the Penal
Code. They are left for Parliament
to decide on in the future.” Source:
The Principal Marriage Act 1969
under s15 defined ‘Marriage in
Fiji shall be the voluntary union
of one man to one woman to the
exclusion of all others.’

1.1 B A C K G R O U N D
The Republic of Fiji has more than 330 islands of which Viti Levu and Vanua
Levu are the largest. The population numbers 884,887 and is divided between
two major ethnic groups: the indigenous Fijians known as iTaukei and Fijians
of Indian descent. Other populations include part-Europeans, Europeans,
Rotumans, Banabans, Chinese and other Pacific peoples. Christianity is widely
followed with Hinduism and Islam practiced mainly by Indians.
Fiji is a former British colony and gained its independence in 1970. The legal
system is built on the English Common Law, carrying the legacy of sodomy
laws criminalising homosexual behaviour. Prior to colonialism, the traditional
indigenous cultures of Fiji had a broader acceptance of gender and sexuality.
Pacific peoples, including in Fiji, have maintained that Western labels including
‘transgender’, ‘gender diverse’ or ‘third gender’ do not adequately reflect how
gender, expression, identity and sexuality is understood in Pacific cultures.7
Historically, the legal and political institutions in Fiji segregated ethnic groups
and their socio-economic, political and cultural rights, with no sense of a
common unity.8 This legacy of segregation is linked to persisting racism and
discrimination that fuels tensions in Fiji till today.9
Since the early 1970s, LGBTIQ+ activists have found allies in the women’s
rights movement in Fiji. In 1995, the Sexual Minorities Project was formed
under Women’s Action for Change, a coalition of women’s movements. This
project was key in advocating for sexual orientation and gender identity (SOGI)
rights to be included in the 1997 Constitution of Fiji.10 At the time, Fiji was only
the second country in the world to provide constitutional anti-discrimination
protection under the ground of sexual orientation.11
This was soon followed by an attempt to explicitly limit this constitutional
protection. In 1999, under pressure from the Methodist Church the Soqosoqo ni
Vakavulewa ni Taukei, a dominant indigenous Fijian Political Party and the Fiji
Labour Party unsuccessfully proposed a Bill to override the ‘sexual orientation’
protection under s30 of the Bill of Rights. They argued that it was necessary
to explicitly cite that same-sex marriage and homosexual relationships
remained illegal in Fiji. If this proposal had passed, it would have created a
precedent for Parliament to qualify or eliminate constitutionally enshrined
rights and liberties for sexual minorities.12 The LGBTIQ+ community rallied and
succeeded in retaining constitutional protection against discrimination based
on one’s sexual orientation. The status quo remained, namely the restriction
of marriage to opposite sex couples and the criminalisation of homosexuality
under the(former) Penal Code.13 However, it left the way open for later legal
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challenges. In 2005 the Fiji High Court overturned the conviction and jailing
of two men under the sodomy law, because it violated the Constitution.
Legalisation of private, adult, consensual and non-commercial homosexual
conduct followed with the passing of the Crimes Decree 2010.
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Ibid 24
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DIVA for Equality, pp.18-19
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UNESCO, ‘From Insult to
Inclusion – Asia Pacific report
on school bullying, violence and
discrimination on the basis of
sexual orientation and gender
identity’, 2015, pp 2-27 & p.45
https://www.aidsdatahub.org/
sites/default/files/publication/
UNESCO_From_Insult_to_Inclusio
n_2015.pdf
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Supra n7 p. 71&72
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Ibid 45
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“Our Voices, our Communities, our
Rights: Advancing Human Rights
related to Sexual Orientation
Gender Identity & Expression
in the Pacific” report from
Pacific LGBTQI Human Rights
Conference, Tonga, 11-14 May
2015 https://arc-international.
net/wp-content/uploads/2011/08/
SOGIHR-Report-final.pdf p.5 & 46

In 2013, joint submissions by the LGBTIQ+ coalition informed decisions to
extend the prohibited grounds of discrimination in the new Constitution of
Fiji to include sexual orientation, gender identity or expression.14 However,
this protection is seldom reflected in laws, policies, regulations and practices
enabling access to gender recognition in line with international human rights
standards.
The lack of implementation of human rights as they apply to SOGI/ESC
issues can arguably be linked to a series of coup d’états from 1987 to 2006
which weakened the rule of law and increased socio-economic and political
marginalisation of women. This impacts on attitudes to sexual and gender
minorities (SGMs) who are perceived to step outside dominant gender
norms and not considered a priority through political upheavals. A history
of militarisation, patriarchy, and conservative religious views and power
imbalances have bred environments where discrimination, prejudice and
violence against SGM are often legitimised.15
Further, transgender children are unfairly treated at homes and schools.16 DIVA
for Equality’s research found that 1 in 5 lesbian, bisexual, and transgender
(LBT) and gender non-conforming people (GNCP) did not finish secondary
school because of family violence and bullying. Nearly 4 out of 5 LBT and
GNCP were forced out of their homes or dropped out of school; leading to
homelessness perpetuating a cycle of socio-economic insecurity.17
Previous in-depth research undertaken for a UNESCO regional report identified
limitations of Fiji’s behaviour management policy for schools. In a lengthy
quote from a gay man, the report noted the need to strengthen the policy by
including all forms of homophobic bullying and then to enforce its provisions by
ensuring complaints are taken seriously, that there are disciplinary penalties
for perpetrators, counselling and peer support for victims, and access to the
formal justice system if the school response fails.18
This marginalisation typically forces transgender people, particularly trans
women, into stereotypical roles as beauticians, hairdressers, carers or working
in the hospitality industry. Some are also forced into exploitative work.19
To counter the ongoing inequality, a well-recognised transgender people’s
movement in Fiji has developed with strong links to the Pacific and Asia and
to international networks actively promoting the human rights of transgender
people. For example, Fijian transgender people are involved in both the Asia
Pacific Transgender Network (APTN), in the region, and the Pacific Sexual and
Gender Diversity Network (PSGDN)
As more awareness of transgender people’s human rights is being recognised,
there is a positive trend towards reforming the legal and policy framework
to ensure greater protection and equal access to public services. However,
the ability to amend one’s gender marker on official documents is still not
understood or permitted in Fiji.
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This report begins by outlining the international human rights laws and
standards applicable to the legal gender recognition of transgender people.
It then details Fiji’s international human rights commitments and examines
national laws and policies that ensure the equal recognition of the gender
identity and expression (and sexual orientation) of transgender people. In order
to identify whether these laws are being effectively implemented, a study of
case law contrasts constitutional protection with current laws and policies
that deny transgender people legal gender recognition. The report highlights
legal barriers to equal access to public services based on transgender people’s
gender identity and gender expression. The report notes unjust use of laws
and punitive provisions that are contradicting SOGI protection as well as
offers an insight into access to remedies and redress mechanism available
under Fiji’s current legal framework. It concludes by providing legal and
policy considerations that can be used to mobilise advocacy on legal gender
recognition to achieve the full development of the transgender community
without discrimination.

1.2 O B J E C T I V E S A N D
METHODOLOGY
The Legal Gender Recognition (LGR) assessment in Fiji has sought to identify
the current legal and policy framework affecting LGR and build legal knowledge
and understanding for transgender people to enable their access to human
rights and to ensure their recognition and equal protection under the law.
This project recognises and supports other discussions and work being done
within Fiji and across the Pacific region on transgender people’s human
rights. It aims to contribute to ongoing dialogue on how legally recognising
transgender people protects them from discrimination and enables them to
access the full range of human rights.
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The initial phase involved the introduction of the LGR assessment to a wide
range of stakeholders to understand the level of interest in improving LGR and
transgender peoples’ human rights. The first community roundtable on LGR
in Fiji was organised by the Haus of Khameleon on 14 September 2018 at the
Peninsula Hotel, Suva, where the study methodology and the assessment guide
were shared to NGO partners and transgender community members.
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https://fijisun.com.fj/2016/12/10/
revised-consolidated-lawslaunched/
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https://www.fbcnews.com.fj/news/
laws-of-fiji-can-be-accessedonline/

Following that roundtable consultation, the national consultant began desk
research and organised meetings with key stakeholders to obtain more
information. There is no easily accessible means of searching laws, regulations,
policies and court decisions in Fiji so considerable time was required to
network with government agencies, lawyers and community members to
identify and analyse relevant material. State agencies and law enforcement
bodies were approached to learn of legal and administrative practices enabling
transgender people to access education, employment, health, justice and other
public services based on their gender identity or expression. The research has
identified a number of gaps and barriers for transgender peoples to access
their human rights.
An initial draft report was circulated to participants prior to a second
community and technical experts’ in Suva on Friday 8 April 2019. This second
consultation shared findings of the initial research and sought to find more
information including about people’s experiences of how the lack of LGR
impacted on various areas of their lives. This report contains the views shared
by the roundtable participants.

1 .3 R E S E A R C H C H A L L E N G E S
A N D D ATA L I M I TAT I O N S
The laws of Fiji were consolidated and revised in December 2016.20 One of
the immediate challenges for this research was that there was no publicly
available physical or online way to obtain current Fijian laws until early 2019.21
As a result, a significant amount of time was spent verifying the current legal
situation. This report therefore provides some very valuable baseline details of
existing laws and policies.
The research was the first of its type in the Pacific, which raised some specific
challenges. The term legal gender recognition does not immediately resonate
in Fiji, where there has been only one previous court case on this issue and very
little published debate. This also means that most community participants had
not previously considered the possibility of being able to amend their gender
marker or had the opportunity to discuss the complexity of issues this might
raise, including related land and inheritance issues for indigenous iTaukei
Fijians.
For these and other reasons, this project required a lot more consultation with
and discussion among trans community members about what legal gender
recognition means and what are the priorities for individuals and different
parts of the community. The project usefully initiated such discussions, and the
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“THE TERM
LEGAL GENDER
RECOGNITION
D O E S N OT
I M M E D I AT E LY
R E S O N AT E I N
FIJI”
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Diverse Voices and Action (DIVA)
for Equality (2019). Unjust,
Unequal, Unstoppable – Lesbians,
Bisexual Women, Transmen and
Gender Non-Conforming People
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Retrieved from: https://tinyurl.
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Further, DIVA for Equality’s
research did not cover
transgender women, recognising
that a separate report was being
developed by Haus of Khameleon
on human rights and justice
for transgender women in Fiji.
Unfortunately, the results of Haus
of Khameleon’s research were not
publicly available before this legal
assessment was completed.
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consultant created discussion questions to draw out more details. However,
the country implementing partner Haus of Khameleon did not have sufficient
capacity to undertake the level of community outreach required to document
people’s current experiences navigating all parts of their daily lives without
being able to amend their gender marker and any barriers to obtaining or
using an amended name. This has meant that the consultant was reliant
largely on experiences shared in the initial consultation meeting and the
second discussion where the preliminary report was shared. It must also be
noted that no interviews or information was made available on the Fijians of
Indian descent trans community. As a result, there are many gaps remaining
in assessing how the absence of legal gender recognition is impacting on
transgender Fijians of Indian descent.
The overall lack of data made it challenging to analyse how the lack of legal
gender recognition impacts on transgender community members. In order to
address this gap, this report relies extensively on DIVA for Equality’s recently
released report ‘Unjust, Unequal, Unstoppable – Fiji Lesbians, Bisexual
Women, Transmen and Gender Non-Conforming People Tipping the Scales
Towards Justice’.22 This is an invaluable resource on understanding the human
rights challenges of transmen, brastos, and transmasculine and gender nonconforming people.23

1.4 I N T E R N AT I O N A L H U M A N
RIGHTS CONTEXT
Globally, increasing attention has been paid to how international human rights
apply in relation to sexual orientation, gender identity and expression and sex
characteristics (SOGIESC) issues. This includes promoting the human rights
of LGBTIQ+ persons in recognition of the heightened risk of physical and
sexual violence people face because of their SOGIESC status. International
human rights jurisprudence, including from United Nations mechanisms,
has supported a growing momentum to strengthen and implement effective
anti-discrimination measures, promote socio-cultural inclusion and legal
recognition of gender identity. For example, the ICESCR Committee has
affirmed that the right to non-discrimination under ICESCR includes sexual
orientation, gender identity and sex characteristics. Similarly, the CEDAW and
CRC Committees have issued general comments and made recommendations
to States to respect sexual orientation and gender identity.24
The universality of human rights extends human rights protections in full
to all people, including transgender people, “This is the unanimous view of
international human rights experts, as expressed by the jurisprudence, general
comments and concluding observations of human rights treaty monitoring
bodies, the reports of UN special procedures, resolutions of the Human Rights
Council, decisions of regional human rights courts and resolutions of regional
human rights commissions and mechanisms.25”
For transgender people and other LGBTIQ+ people, this full protection of
human rights does not require specific references to sexual orientation,
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gender identity or expression, or sex characteristics within international
human rights instruments. For example, the inclusion of ‘or other status’ in
anti-discrimination provisions in all human rights instruments is considered to
include discrimination based on one’s SOGIESC status.26 Human rights treaty
bodies in their recommendations and general comments have affirmed that
SOGI including gender expression are prohibited grounds of discrimination no
different from race, gender, colour or religion.27 This is reinforced by Human
Rights Council (HRC) Resolutions 17/19 (2011), 27/32 (2014) on human rights,
sexual orientation and gender identity and 32/2 (2016) on protection against
violence and discrimination based on sexual orientation and gender identity
In 2015, the UN High Commissioner for Human Rights issued a second report
on human rights violations against individuals based on their sexual orientation
and gender identity following a request by the Human Rights Council. The
report drew on findings of UN human rights bodies, regional organisations
and NGOs and governments to highlight advances in the protection of LGBTI
people through the introduction of anti-discrimination and hate crimes laws,
legal recognition of same sex relationships, protection of intersex children
and ‘changes that make it easier for transgender people to have their gender
identity legally recognized’. The report recommends States to repeal laws
that punish people based on their sexual orientation and gender identity and
expressions including laws that criminalize consensual, same-sex relationships
and enact laws providing identity documents that reflect the self-determined
gender for transgender citizens without abusive requirements such as
sterilization, forced treatment or divorce.28
In 2016, the HRC established the mandate of the Independent Expert on
protection against violence and discrimination based on sexual orientation and
gender identity. In his first report to the Human Rights Council in April 2017,29
the then Independent Expert Vitit Muntarbhorn identified the root causes of
violence and discrimination on grounds of SOGI. He recommended strong
national and international countermeasures by States to promote respect for
sexual and gender diversity under international human rights law. He also
identified legal gender recognition as one of the six underpinning areas of
focus for this work. The Independent Expert’s second report concentrated on
decriminalisation of consensual same-sex relations, gender identity or gender
expression, and effective anti-discrimination measures.30
The next IE report from the mandate holder, after the appointment of Victor
Madrigal-Borloz as the Independent Expert, explicitly focused on legal gender
recognition, specifically the full scope of the duty of the State to respect and
promote respect of gender recognition as a component of identity. In addition,
the IE examined the process of abandoning the classification of certain forms of
gender as a pathology.31
In that report, the IE stated that principles of freedom, liberty and autonomy are
fundamentally related to a person’s free choice of their self-determined gender
and identity. States are obligated to ‘provide access to legal gender recognition
in a manner consistent with rights to freedom from discrimination, equal
protection of the law, privacy, identity and freedom of expression’.32
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In 2016, Fiji voted in support of the resolution to the Human Rights Council that
established the UN Independent Expert on SOGI and in July 2019 voted for and
co-sponsored a resolution calling for the retention of the mandate.33 Fiji’s Antidiscrimination and Human Rights Commission also supported a statement to
the Human Rights Council from A-status national human rights institutions in
the Asia Pacific expressing their support for the continuation of the work of the
UN Independent Expert on SOGI.34

1.5 I N T E R N AT I O N A L H U M A N
RIGHTS COMMITMENTS OF FIJI
Fiji has ratified core international human rights treaties including CRC, CERD,
CEDAW, CRPD, CAT and most recently ICCPR and ICESCR.35 Fiji’s Permanent
Representative to the UN, Ambassador Nazhat Shameem Khan was also
elected the Vice President of the HRC in 2019.36

In 2014, at the Fiji Attorney General’s Conference, she
presented a paper on ‘Gender Identity and Expression in
International Law’, where she cited developments in human
rights law stating that this means that ‘…for us in Fiji…the
review of our laws, now becomes necessary to remove from
our statutes all laws which discriminate in effect, against gay
or transgender [people]’.37

In the last UPR cycle of Fiji in 2014, a number of LGBTIQ+ groups submitted that
sexual and gender minorities face ‘considerable traditional and social stigma
and marginalisation including from state and non-state establishments and
institutions, and on the rare occasions when the media reports on violence,
abuse or discrimination they often do not report using a diversity lens.’ This
includes failing to accurately report and take into account the gender identity
or sexual orientation of victims. The submission added that LGBTQI people fear
openly challenging discrimination because of ‘family, faith based, workplace,
friends and other backlash’.38
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Another NGO submission collated by the US-based International Center for
Advocates Against Discrimination (ICAAD) recommended that Fiji strengthen
legislative protections against discrimination based on sexual orientation.39
Since the 2014 UPR cycle, the Fiji government has acknowledged the need
to address discriminatory attitudes and supported taking concrete measures
to end discrimination and counter stigmatization of marginalised groups,
including minorities and LGBTI people.40 In 2015, the former President of Fiji,
Ratu Epeli Nailatikau launched the Pacific UN ‘Free and Equal’ Campaign, a
regional campaign against homophobia and transphobia led by the UN Office of
the High Commissioner for Human Rights (OHCHR).41

“You can have laws, but attitudes also need to change. [They]
need to change in our homes, as well as within different
government agencies.”42
[Hon. Aiyaz Sayed-Khaiyum, Attorney General of Fiji, Pacific
UN Free & Equal Campaign, 2015]43

Fiji further supported the UPR recommendations to transpose international
human rights into domestic law strengthening, among others, legislative
protection from gender-based violence and all forms of discrimination,
particularly against women, children and on the ground of sexual orientation.
In a statement released by the OHCHR on IDAHOT Day, 17 May 2018 the legal
gender recognition of transgender people was identified as a crucial step
for achieving Agenda 2030 and a number of Sustainable Development Goals
including gender equality, ensuring healthy lives and fulfilling the commitment
to “Leave No LGBT person behind”. The statement noted that States, as duty
bearers, must meet international human rights treaty obligations and regional
policy commitments on respecting, protecting and fulfilling transgender
people’s human rights.44 In 2019, guiding principles were published on how all
stakeholders can design, implement and monitor development activities for
trans and other LGBTI people, in ways that aim to achieve the United Nations
Agenda 2030.45
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Civil society has called on States, development partners, UN agencies and
wider social movements to recognise the critical role and contributions of
Pacific women, girls and trans people in every sphere of life. Regional Pacific
commitments to gender equality and women’s human rights include the
Pacific Leaders Declaration on Gender Equality (2012), Regional Action Plan
on Women, Peace and Security (2012) and the Pacific Leaders Declaration
on Sexual and Gender Based Violence (2010), However, these commitments
have not routinely been implemented or enforced in domestic legislations and
policies.46 The Pacific continues to have among the highest rates of violence
against women, LBT and gender non-conforming peoples. DIVA for Equality’s
research has found that 83% of LBT people (including transgender men, brastos
or those who identify as transmasculine) have experienced physical and /or
sexual intimate partner violence. The report outlines that the rates of violence
against LBT and GNC peoples are ‘epidemic and endemic’ and higher than
violence against women.47

1.6 L E G A L S Y S T E M S O F F I J I
As a former British colony, Fiji follows the English Common Law and retains
much of the British system. Indigenous custom and tradition have also to a
large extent been effectively adopted within the Fijian legal system particularly
in areas of natural resource management and land. The judicial tiers are the
Magistrates Court, the High Court, the Court of Appeal and the Supreme Court.
In the first instance, civil, criminal, juvenile and small claims divisions are
dealt in the Magistrates Court. Decisions from the Magistrates Courts are
appealed before the High Courts which also has unlimited jurisdiction to
hear and determine civil proceedings. Criminal appeals both in fact and law
including cases seeking constitutional redress fall under the jurisdiction of the
High Court. The Court of Appeal determines appeals from judgments of the
High Court in civil claims; in matters arising under the Constitution including
Constitutional interpretation. For criminal appeals from the High Court, a party
can only do so if the High Court did not affirm a Magistrates verdict of acquittal
and the ground of appeal involves a question of law rather than the sentence.
The final appellate court in civil and criminal matters is the Supreme Court
which has jurisdiction to determine appeals from all judgements of the Court
of Appeal (with leave) or with special leave of the Supreme Court. These
appeals can be from final decisions involving the Constitution or in proceedings
involving more than FJD$20,000.48

“ T H E PAC I F I C C O N T I N U E S TO H AV E A M O N G T H E
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L AW AND POLICY
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2.1 H U M A N R I G H T S
S TA N D A R D S
The Yogyakarta Principles (YP) and its 2017 supplement (YP+10), are the most
comprehensive statements on what international human rights law obliges
states to do and not do in promoting and protecting the rights of LGBTQI+
people in relation to their SOGIESC status.

The manner in which laws and policies define identity terms has
a significant impact on whether and to what extent universal
protected human rights are recognized and protected under the
law: moreover, the use of terms such as ‘sex’, ‘gender’, ‘gender
identity’ and ‘gender expression’ can either give full effect or
unduly limit the universal application of human rights Asia
Pacific Transgender Network & UNDP (2017). Legal Gender
Recognition: a multi-country legal and policy review in Asia

The YP defined gender identity as each person’s deeply felt internal and
individual experience of gender, which may or may not correspond with the sex
assigned at birth, including the personal sense of the body (which may involve,
if freely chosen, modification of bodily appearance or function by medical,
surgical or other means) and other expressions of gender, including dress,
speech and mannerisms.
As the last phrase indicates, gender expression was, and continues to be
included as a ground for protection within the umbrella term ‘gender identity’.
YP+10 further clarified that ‘gender expression’ is understood “as each
person’s presentation of the person’s gender through physical appearance –
including dress, hairstyles, accessories, cosmetics – and mannerisms, speech,
behavioural patterns, names and personal references, and noting further that
gender expression may or may not conform to a person’s gender identity.”
The introduction to the Yogyakarta Principles notes the human rights violations
that people face because of their actual or perceived sexual orientation or
gender identity, and these “are often compounded by experiences of other
forms of violence, hatred, discrimination and exclusion, such as those based on
race, age, religion, disability, or economic, social or other status.“
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‘There is mental, physical and sexualised violence and disciplining
of bodies in terms of hair, clothes, dress and body language. There
is a pressure to conform and expect others to do same, even as
we outwardly push for diversity and difference in larger numbers.”
… “The costs to LGBTQI people and anyone who stands outside the
perceived norms of ‘good Fijians’ is exponentially higher.“49

2 .2 L A C K O F D ATA O N G E N D E R
IDENTITY AND GENDER
EXPRESSION
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The Fiji census was completed in 2018 and continues to not collect any data
about transgender people. Such data would enable the State to better identify
the social and economic needs of transgender people in Fiji, to improve their
standard of living and wellbeing.50
Internationally, until recently transgender women have been invisible in HIV
data that incorrectly subsumed them within data on men who have sex with
men. That invisibility undermined the ability to provide prevention, treatment
and care to transgender women living with HIV. The only data available about
HIV rates for transgender women in Fiji is an estimate based on a single study
published in 2012.51 DIVA for Equality’s May 2019 report calls for the need to
have SOGIESC desegregated gender data, statistics and analysis to effectively
monitor progress for LGBTQI people across all SDG goals and targets”.52
The Independent Expert on contemporary forms of racism, racial
discrimination, xenophobia and related intolerance, Mutuma Reetere visited
Fiji from 7 to 12 December 2016. In his report, he highlighted that in order to
measure progress on the elimination of racism and racial discrimination and
to evaluate effectiveness of policies on inclusiveness set up by the current
Government, there needed to be an objective evaluation that can only be
undertaken if statistics, in particular disaggregated data, were collected and
made available. That meant not only data on race and ethnicity but a whole
range of different factors such as gender, age, sexual orientation, geography,
income and access to social and economic services and rights.53
The Independent Expert on SOGI has also called upon
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‘States to develop comprehensive data-collection procedures in order to be able to assess uniformly and
accurately the type, prevalence, trends and patterns of violence and discrimination against lesbian, gay, bisexual,
trans and gender non-conforming persons. Data should be disaggregated by communities, but also by other
factors such as race, ethnicity, religion or belief, health, status, age, class, and caste, or migration or economic
status. The data should then inform the policies and legislative actions of States with a view not only to prevent
further acts of violence and discrimination but also to address gaps in investigations, prosecution and the
remedies provided. In order to prevent the misuse of collected data, States should follow a human rights-based
approach to data, taking into consideration the principles of participation, self-identification, privacy, transparency
and accountability. The overriding human rights principle of “do no harm” should always be respected’.54
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Fiji’s Constitution by specifically
including gender expression and
gender identity as a protected
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In Fiji, government, law enforcement and judicial data is not disaggregated on
the basis of SOGIESC except for some healthcare services. Recently, the Fiji
Police Force has attempted to collect data based on SOGIESC and this has helped
to indicate the high rates of sexual and gender-based violence (SGBV) against
the LGBTIQ+ communities. The Fiji Corrections Service is mindful of transgender
prisoners and has made some progress on ensuring their safety and security.
However, the overall lack of disaggregated data makes it challenging to
measure the socio-economic realities and provide gender analysis for the
human rights of transgender people in Fiji.55

2.3 N AT I O N A L P R O V I S I O N S
The Fiji Constitution recognises discrimination on grounds of SOGI56:

CHAPTER 2, BILL OF RIGHTS, Article 26 of the Constitution
reads as follows:[24]
A person must not be unfairly discriminated against, directly
or indirectly on the grounds of his or her—
(a) actual or supposed personal characteristics or
circumstances, including race, culture, ethnic or social origin,
colour, place of origin, sex, gender, sexual orientation, gender
identity and expression, birth, primary language, economic
or social or health status, disability, age, religion, conscience,
marital status or pregnancy; or
(b) opinions or beliefs, except to the extent that those
opinions or beliefs involve harm to others or the diminution
of the rights or freedoms of others, or on any other ground
prohibited by this Constitution

There is no definition of gender identity and gender expression provided in
the Constitution. The Fiji Gender Policy includes references to eliminating “all
forms of gender inequality and gender discrimination in Fiji.”57
There have been calls for clarifying how both the Fiji National Gender Policy
and the Fiji National Women’s Plan of Action are relevant to LBT and gender
non-confirming people too.
Most of Fiji’s laws and policies (discussed below) are silent on gender identity,
gender expression, third gender identity and transgender people.

Gender equality for all people is only ever really progressed through an understanding of gender as existing beyond
binary sex characteristics such as male and female, beyond gendered norms of masculinity and femininity, and by
understanding that gender, gender identity, sex and sexual orientation are not rigid, unchanging concepts.” DIVA for
Equality, p.134
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3.1 N AT I O N A L L A W S A N D
POLICIES ON HUMAN RIGHTS
PROTECTIONS
Since the 2006 coup in Fiji, there have been many laws passed relatively quickly
which affect human rights. Notably, many existing laws were developed during
the interim military-led government period without Parliamentary oversight.58
At the time, spaces for engagement and consultations with CSOs and NGOs
on the development of laws were heavily restricted. As such, there are only a
few legislations, which correctly reflect anti-discrimination provisions based
on gender identity and gender expression (or sexual orientation) and it is not
known whether transgender people are fully aware or know how to lodge
complaints or access redress under these laws.

3.1.1 A N T I - D I S C R I M I N AT I O N L A W S
The Human Rights and Anti-Discrimination Commission Act 2009 prohibits
discrimination on the grounds of actual or supposed personal characteristics
or circumstances, including race, ethnic origin, colour, place of origin, gender,
sexual orientation, birth, primary language, economic status, age or disability.59
It is worth noting that, unlike the Constitution, this Act does not list either
gender identity or expression.
The Act establishes the Human Rights and Anti-Discrimination Commission
(HRADC) which educates the public about the nature and content of human
rights,60 makes recommendations to the government about matters affecting
compliance with human rights and promotes and protects human rights of
all persons in Fiji. In July 2019, the HRADC presented its 2016, 2017 and 2018
annual reports to both the President and Prime Minister of Fiji, and copies were
then due to be tabled in an upcoming session of Parliament.61 It is envisaged
that the reports will detail cases on the protection of transgender people from
discrimination based on their gender identity or expression. This and other
relevant information were sought from the HRADC for the purpose of this legal
assessment but was not yet publicly available.
The Rights of Persons with Disability Act 2018 protects persons from
discrimination on the basis of disability on any distinction, exclusion or
restriction which could impair the enjoyment of human rights and fundamental
socio-economic, political cultural and civil rights.62 All persons with disabilities
are entitled to the equal protection and benefit of the rights and freedoms
under Chapter 2, the Bill of Rights of the Constitution.63
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The Fiji National Policy on Persons Living with Disabilities 2008-201864 does
not contain inclusive language on SOGIESC nor does it mention transgender
people living with disabilities. There is no data available on the number of
trans people living with disabilities in Fiji. They were, however, involved in the
LGR consultations and are actively visible within disability NGOs in Fiji. DIVA
for Equality’s research reveals that 17% of the 645 LBT and GNC people they
surveyed were living with a disability.65
The report of the Independent Expert on the enjoyment of human rights by
persons living with albinism, in her visit to Fiji in 2017 shared that persons
with albinism are entitled to the same rights and standards enjoyed by persons
living with disability however, their needs tends to be invisible (para 11, p.4 &
para 29 p.8). Persons living with albinism face discrimination based on their
colour and disability. She recommends including specific measures for persons
with disabilities, including albinism in legislative, institutional and policy
measures including by ensuring wide consultation with and participation of
persons with disabilities, including albinism.66
The Toolkit on Eliminating Violence Against Women and Girls with Disabilities
in Fiji was developed as a joint partnership between the Fiji Disabled Peoples
Federation and Pacific Disability Forum. It takes a disability inclusive
development approach to include persons who are excluded from development
because of their gender, ethnicity, age, sexual orientation, disability or poverty.
However, the toolkit is silent on gender identity and gender expression.67

3 .2 P R O P O S E D L E G I S L AT I O N S
A N D I N I T I AT I V E S
Government and statutory stakeholders are not informed about LGR and its
importance for equal recognition and access to public services for transgender
people. During interviews conducted for this legal assessment, the common
misunderstanding was that the progressive inclusion of sexual orientation in
key legislations and policies was sufficient to secure the full human rights of
transgender people. State officials were not able to discern the differences
between sexual orientation, gender identity and gender expression or the
distinct issues faced by transgender people.
Nor were officials in a position to propose amending gender markers
governing their official and administrative documents, without a directive
through legislative or policy reforms or approval at the national level. The
discussions revealed that state officials, policy makers and other duty bearers
have not engaged with the transgender community and there was a lack of
understanding about transgender people’s human rights. Many agreed more
inclusive and wider consultations with gender diverse people on laws and
policies that affects their equal recognition would be a first step towards
developing more inclusive laws and policies.
Without greater involvement of trans community, forthcoming legislations
and policies tend to focus predominantly on equality for women, children and
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persons living with disabilities none of which recognises the legal gender of
the transgender community fully. During the CEDAW Committee’s constructive
dialogue with Fiji, CEDAW made a single reference to the need to develop
anti-discrimination legislation that would protect particularly LBTI women
against discrimination and exclusion.68 DIVA for Equality’s report recommends
applying a ‘more expansive understanding of gender to include gender nonconforming people’ and that this would entail the review of all national laws to
‘enhance their relevance to all women including LBT women and gender nonbinary people’.69
‘DIVA for Equality ask those who work with us to make explicit commitments to
proactively increase their knowledge and solidarity on SOGIESC, on gender and
human rights, and in addressing discrimination and violence of LGBTI people
– not just acting to ‘advance the cause of women’…It is important that the
mainstream women’s movement, human rights organisations and Governments
do not presume that mainstream concepts and work in gender, are enough to
advance SOGIESC and LGBTQI human rights work.70
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4.1 I N T E R N AT I O N A L H U M A N
R I G H T S S TA N D A R D S
Under international human rights law, the right to effective recognition of one’s
gender identity stems from the rights to recognition and equality before the law
as set out in Article 6 of the Universal Declaration of Human Rights, Article 16
of the ICCPR, Article 15 of CEDAW and Article 12 of CRPD.71

“It is well established that in all situations of deprivation of
liberty the proper identification of the individual is the first
guarantee of State accountability’72 The IE on SOGI, Victor
Borloz, in his report to the Human Rights Council noted
that “trans persons are particularly vulnerable to human
rights violations when their name and sex details in official
documents do not match their gender identity or expression.
Inaccurate or inadequate identity documents may result
in greater levels of violence, and extortion, exclusion from
school and the official labour market, housing, health and
access to other social services, and in being able to cross
borders. In times of emergencies, such as natural disasters
or a humanitarian crisis, the lack of identity documents
matching gender expression may even have a greater level
of significance, for example when seeking emergency care,
services and protection measures.”

Globally, there is increasing attention being placed on the legal basis for States’
obligations to recognise a person’s gender identity. This has seen a movement
towards laws and policies that enable transgender persons to register a change
in sex or gender details to match their gender identity, based on human rights
principles of self-determination and bodily autonomy.73 However, such changes
are not the case in Fiji yet.
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4 .2 C H A N G I N G N A M E D E TA I L S
IN FIJI
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The Births, Deaths and Marriages Registration Act 1975 does permit a change
of name either by consent of the parent for a child or by Deed Poll by adults74
or through corrections of errors.75 Transgender people can use these options to
change their name.
The first LGR consultation found diverse views amongst transgender and
gender non-conforming participants about whether they personally would
change their name.
Names hold strong cultural significance related to family ties and lineage,
particularly surnames which are attached to family members such as
grandparents and a legacy is bestowed on a person with their given names.
It is widely believed that by allowing for a change of name could affect these
cultural ties and possibly lead to shaming of the family. Others questioned
whether these concerns would arise if someone only changed their first name,
and not their father’s family name. Many participants wanted to explore ways
to enable legal gender recognition that would avoid conflict with the cultural
significance of names.
The trans masculine movement in Fiji was the first to emerge in the Pacific
and is still relatively recent and a common identity term used is brastos Many
of its members are active in Fijian feminist and lesbian networks, though may
choose to use the pronoun ‘he’ within trans community discussions. Brastos
often prefer to use androgynous or male nicknames on ID cards. Some brastos
already possess male names inherited from their grandfathers. They are
actively pushing to encourage more women and trans masculine people into
traditionally male sport and occupations. For some, the ability to easily change
their name on identity documents they show in their daily life was a high
priority.

36
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SIGNIFICANCE
R E L AT E D TO
FA M I LY T I E S
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4.3 C H A N G I N G G E N D E R
MARKERS IN FIJI
In Fiji, transgender people are unable to change their gender marker on official
documents including birth certificates. Instead they are forced to have either
a male or a female gender marker, based on their sex assigned at birth rather
than their gender.
Specifically, the Births, Deaths and Marriages Registration Act 197576 does
not allow changes to gender/sex markers on birth certificates. There have
been calls for changes to this law since at least 2014. That year, a transgender
activist presented at the Attorney-General’s conference in Fiji on legal gender
recognition for transgender people without any requirement to prove having
undergone a gender affirming surgery.77 There is no information available on
whether any follow up recommendations were made. In the same year, a joint
community submission to the Human Rights Council as part of the Universal
Periodic Review of Fiji’s human rights record recommended recognition of
transgender communities. The terminology used at that time was to allow a
third gender to be included in all official documents such as National Identity
cards, passports, travel documents, censuses/surveys, etc.78 In 2018, the
CEDAW Committee recommended that Fiji permit a change of gender on birth
certificates.79 Fiji will next report before the Committee in March 2022.
Consultations for this study identified an interest from transgender women,
and those who identify with the trans feminine cultural term vakasalewalewa, in
wanting to be recognised as female on official identity documents. This would
reflect equality, dignity and respect for their gender identity and expression
when accessing their rights. In the iTaukei community, birth certificates
were identified as particularly important for validating other ID documents.
Therefore, the main focus was on pushing for replacing the sex recorded at
birth (only male or female) with the person’s gender. At present transgender
people face complications at immigration checks as the passport name and
sex do not match the gender identity and expression of the individual. The
lack of LGR enabling ID documents to be amended is causing discrimination,
exclusion and violence. This includes where transgender people being judged if
their trans status is visible to others or if they do not conform to gender-based
stereotypes.
The IE reiterates that without legal recognition, transgender people’s of,
access to health, education, employment, housing, social security, freedom of
expression, peaceful assembly and association, movement and residence are
denied.80
As already noted, the consultations for this LGR project also demonstrate a
broader interest in being able to change gender markers, particularly from
transgender women who wish to obtain identification documents with a female
gender marker.
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Current provisions in Fiji require that a birth certificate and a passport include
‘Sex’ details. The driver’s licence, the Fiji Revenue & Customs Authority
card (for tax purposes) and the voter identification cards however, do not
detail either ‘sex’ or ‘gender’. This meant that transgender and gender nonconforming people felt more comfortable showing these identification cards.
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The issuing of identity cards without requiring them to include a gender
marker is in line with international human rights standards to “ensure that
official identity documents only include personal information that is relevant,
reasonable and necessary as required by law for a legitimate purpose”.81
This was reiterated by the Independent Expert SOGI in his 2018 report on the
full scope of the duty of the State to respect and promote respect of gender
recognition as a component of identity.82
Participants at the first community consultation did not know whether sex or
gender details were held in tax or voter registration databases and therefore
whether that would affect how they were treated when using these cards. For
example, if they would face problems voting if their gender expression and
appearance did not match the sex details recorded on such a database.
The priorities among the trans community are on challenging patriarchy,
exclusion, ending violence, abuse, reprisals, bullying, homelessness and basic
access to services. Therefore, the importance of legal gender recognition
is in how it can reduce discrimination, violence and bullying and support
transgender and gender non-conforming people’s access to human rights.
It is one component of an intersectional approach to human rights. “For all
transgender people, the human right to be recognised as one’s gender identity
under the law and in practice, is a core human rights issue for state and nonstate actors”.83
Participants described the importance of individuals being able to choose the
gender they present or prefer. A unity between ID documents and how a transperson presents would reduce discrimination. Some were concerned that there
would not be the same degree of protection from stigma if a person’s gender
was only recognised under a ‘third’ gender’ category. It was also argued that
the term ‘third’ gender could imply a lower status and possibly lead to other
forms of discrimination.

“ T H E I M P O RTA N C E O F L E G A L G E N D E R
RECOGNITION IS IN HOW IT CAN REDUCE
D I S C R I M I N AT I O N , V I O L E N C E A N D
B U L LY I N G A N D S U P P O RT T R A N S G E N D E R
AND GENDER NON-CONFORMING PEOPLE’S
AC C E S S TO H U M A N R I G H T S ”
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Criminal Appeal Case Nos.:
HAA0085 & 86 OF 2005
between: DHIRENDRA NADAN
and THOMAS MCCOSKAR and
STATE. The High Court ruled
that the Penal Code prohibiting
homosexuality was discriminatory
and unconstitutional and that
private relations between
consenting same sex men are
legal whilst in public places is
illegal. This landmark decision
led to the decriminalization of
homosexuality in 2010.

4.3.1 C A S E O F A B C
There has also been one reported case in 2015, where a transgender woman
known as ‘Female ABC’84 sought to have her gender legally recognised in Fiji
by applying to the High Court to have her gender marker changed to female on
her Fijian birth certificate. The woman is a New Zealand citizen, who lived as a
woman for nine years following gender-affirming surgery. The court dismissed
the application and ruled that the Births, Deaths and Marriages Registration
Act has neither the power nor the authority to change sex on a birth certificate.
An online article reported that the court had effectively mis-gendered the
woman as male during the case as did local media.85
The ‘Female ABC’ case did not rely on or reflect international case law
protecting legal gender recognition. The High Court did not consider whether
this case violated SOGIE rights under the Constitution, instead deciding that it
was for Parliament to make [amend] laws to effect such change. The judgment
emphasised ‘that the Courts cannot override the existing provisions of the
statutes in the guise of exercising its inherent powers’.86 This is arguable
since the decision in McCosker (annexed) that resulted in decriminalisation
of homosexuality in Fiji set a precedent to challenge a national legislation
that was contrary to constitutional anti-discrimination provisions.87 In the
evolving interests of justice for transgender peoples under international law,
the decision could have given more weight to legal gender recognition as
fundamental to ensuring the right to equal recognition before the law. There is
no record of an appeal.
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In the absence of legal gender recognition in Fiji, transgender people’s ability
to be accepted based on their gender identity and expression is influenced
strongly by other provisions that govern particular areas of life, such as
education and employment.. This section looks at transgender people’s ability
to have their gender identity and expression recognised in the various settings,
drawing from current practices and, where possible, existing laws, policies, or
guidelines.
It is important to note that the experiences of transgender people throughout
Fiji are also affected by other aspects of their identity including race, age,
whether they are sex workers or in other forms of precarious work, if they
have a disability, or live in a rural or maritime area. In the urban areas, there is
greater liberty for transgender people to express their gender identity through
socialising, cohabitation and work opportunities. However, the reality in rural
areas is different. Access to any public services in the rural areas of Fiji is
challenging without proper roads, infrastructure and resources. This limits
how rural transgender people are able to access justice, health, education
and employment. In rural areas, cultural practices and patriarchal norms may
be more rigidly enforced, restricting many transgender people from seeking
sufficient income-earning opportunities outside of their stereotypical gendered
roles.

“Young people continue to push boundaries on how they
construct their own Fiji identities, families and households but
this is careful challenge, and reform more than revolution, and
certainly not as often, in rural and maritime village, church and
Indigenous cultural settings.”88 DIVA for Equality report

5.1 E D U C AT I O N
The Education Act 1978 does not fully reflect international human rights
standards or the current education policies and practices of the State. The
Special Rapporteur on the right to education, in his mission to Fiji in 2015 noted
that while the Constitution (Article 31) contained several key provisions on the
right to education these are not adequately incorporated into current education
laws. He recommended a review of the Education Act.89
In addition, Fiji had accepted the recommendation of the Working Group on
the UPR in its 2010 review that it would integrate human rights education and
41

training into its education system. The Special Rapporteur shared that human
rights education can enable children and adults to develop attitudes and
behaviours to build a spirit of mutual respect and solidarity, and be respectful
of one another’s ways of life and culture.90
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The Ministry of Education, Heritage & Arts has developed a policy on Child
Protection in Schools 2015 which commits to creating a fun and safe learning
environment for all children regardless of gender, age, culture, ability,
language, ethnicity and religious belief; to respect [children’s] rights, wishes,
sexual orientation and feelings and to protect children from harm, bias and
humiliating treatment.91 Another Policy on Behaviour Management in Schools
provides safeguards against all forms of bullying including cyber bullying.92
In 2015, a Fiji delegation participated in a regional consultation organised by
UN agencies on Asia Pacific countries committing to taking steps to address
homophobic and transphobic bullying in their schools.93
The recent Student Code of Conduct 201994 requires students to treat one
another with dignity; not to bully, harass, intimidate or discriminate and to
avoid harm, fear, distress, or causing psychological harm or harm to another
student’s reputation.
During this project’s interview with the Ministry of Education, Heritage & Arts a
copy of the Human Resources Policy and Procedures on Corporal Punishment,
Emotional Harm or Sexual Assault 2019 was provided.95 This policy defines
emotional harm in educational facilities as teasing, rejection, criticism from
adults, verbal abuse or derogatory comments regarding a person’s race,
gender, sexual preference, marital status or religious beliefs but does not
specify gender identity and gender expression.
It is apparent that positive measures are being developed to protect gender
diverse children in schools, however implementation of these safeguards
remains lacking nor are children permitted to self-identify their gender or
change their name on any school records or documents. There is a lack of
understanding of the human rights of transgender children, which may explain
the lack of gender identity and expression protections in various policies.
Fiji’s report to the CEDAW Committee in 2018 stated that the Ministry of
Education had not received any complaints in relation to discrimination
against children based on their sex, gender, sexual orientation, gender identity
or expression nor had any formal complaints been made to the Fiji Police
Force.96 However, the concluding observations by the CEDAW Committee97
recommended that Fiji takes necessary legislative and policy action, allocates
adequate resources to adopt an anti-bullying policy and introduces adequate
awareness raising measures in educational institutions to prevent all forms of
harassment and violence against students including LBT students.
The LGR consultations found that there are ongoing cases of bullying,
discrimination and violence at schools against transgender children resulting
in absenteeism, low performance or dropping out. This was also reflected in
findings of UNESCO’s regional research in 2015 and in DIVA for Equality’s 2019
report.98 The DIVA for Equality report found that almost 1 in 5 LBT and gender
non-conforming children did not finish secondary school. This is compounded
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by discrimination and violence at homes, homophobic bullying in schools by
students and staff, an education system that fails to protect LGBTI children, and
poverty.99
The following two positive experiences of schools respecting LGBTI students
were shared by people interviewed for this research. A transgender female
student at Jai Narayan High School was permitted to wear a dress after
intervention by a trans activist this year, 2019.100 A few years earlier, the
Attorney General’s office also allowed an application by an intersex person who
finished primary school education as a girl to enrol in an all boys’ high school.101
Sharing these good practice examples, in ways that respect individual students’
privacy, may help to improve school practices and inform changes to policies.
Unfortunately, these examples are exceptions to the norm as there were few
positive experiences shared and no policies confirming that trans children are
able to socially transition while they are at school. Typically, schools in Fiji have
gendered school uniforms and dress codes, including regulated hairstyles.
This means that current school rules and policies are unlikely to be in the best
interests of a transgender child.

“CURRENT SCHOOL
RULES AND POLICIES ARE
U N L I K E LY TO B E I N T H E
B E ST I N T E R E ST S O F A
TRANSGENDER CHILD”

5.2 E M P L O Y M E N T
The Employment Relations Act 2007 protects against direct and indirect
discrimination based on actual or supposed personal characteristics or
circumstances including race, culture, ethnic or social origin, colour, place
of origin, sex, gender, sexual orientation, gender identity and expression,
birth, primary language, economic or social or health status, HIV/AIDS status,
disability, age, religion, conscience, marital status or pregnancy102. Fiji’s strong
protection of gender identity and expression in the employment sector is key
to preventing discrimination against transgender employees. This protection
extends to sexual harassment towards any worker rather than limiting the
definition to cisgender people and holds the employer liable for failing to
prevent sexual harassment.103
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Further the Act protects against unlawful discrimination on the grounds of
sexual orientation, gender identity and expression in rates of remuneration.104
The Employment Relations (Amendment) Act 2015 replaced ‘gender’
wherever it appeared in the principal Act and added among other grounds of
discrimination, sexual orientation, gender identity and expression. Reference to
‘male workers or female’ is substituted with ‘the [workers]’.105
In an interview for this assessment, the Deputy Permanent Secretary, Mr.
Puamau expressed his belief that in recent years Fiji as a society has become
more progressive in accepting gender diversity and this is reflected through the
public sector Open Merit Recruitment System (OMRS) safeguarding gender and
SOGI equality. He confirmed that the civil service recruitment policy reflects
wide gender diversity including acceptance for trans women dressing as
females.106 However, DIVA for Equality’s survey has found that 62% of LBT and
gender diverse people are unemployed or engaged in precarious casual work.
Out of the forty-eight people who were refused a job for being LGT or gender
nonconforming, twenty-one were trans men, brastos or trans masculine.107
The Ministry of Employment facilitates access to employment opportunities
through the National Employment Centre, however it focuses mainly on
educated youths interested in the formal employment sector. This is likely to
mean that transgender young people who have not completed formal education
would not be eligible for this form of employment assistance.
Rainbow Pride shared two anonymised examples of workplace discrimination
against LGBTI employers.
Case 1: Management at a well-known large resort denied permission to a
transgender female employee who wished to wear earrings, and a skirt and to
keep her hair long, claiming the request breached the company’s Male Dress
Code. The complainant sought a revision of the Male Dress Code to be more
tolerant of a person’s SOGI status.108
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Case 2: Following a complaint by a male staff member in one of Fiji’s largest
corporations, transgender and gay / lesbian women were forcefully removed
and banned from using female staff locker rooms, which they had been
comfortably using for a number of years. The aggrieved staff members, with the
assistance of Rainbow Pride, requested that management reverse the decision.
In both cases Rainbow Pride intervened to offer sensitization session on
SOGIESC to management.109
The National Policy on Sexual Harassment in the Workplace 2008 addresses
intimidation and sexual harassment in all workplaces. It reads that ‘every
working person should be able to enjoy a working environment free from all
forms of harassment and discrimination on the basis of ethnicity, national or
social origin, religion, political affiliation, gender or any other form of personal
identity. The policy further lists behavior and attitudes respecting the dignity
and human rights of workers are to be promoted. It defines sexual harassment
to include comments and questions about another person’s sexuality, sexual
conduct or private relationships and gender-biased bullying or intimidation.110
109 Ibid
110 National Policy on Sexual
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DIVA for Equality’s report recommends that these policies need to be amended
to expand the definition of sexual harassment to explicitly include discrimination
on the grounds of gender identity, expression and sex characteristics.111
The Ministry of Employment confirmed that the employment laws and policies
apply equally to any worker regardless of their SOGIE status, yet the research
and examples shared here demonstrate significant employment disparities
for transgender people. Improving employment outcomes and experiences for
transgender people requires tackling their high levels of exclusion by families,
communities and schools that result in transgender people being pushed into
precarious employment. In addition, it is important that transgender people are
informed about existing employment protections including accessible ways to
seek redress when they face discrimination or harassment.
The National Code of Practice for HIV/AIDS in the Workplace 2008 provides
a set of guidelines to employers and workers to address and prevent HIV/
AIDS in the workplace, to care and support workers infected and affected
by HIV/AIDS and to eliminate stigma and discrimination on the basis of real
or perceived HIV status. The Code contains anti-discrimination provisions
in line with the Employment Relations Promulgations 2007 (now Employment
Relations Act 2007) and the Bill of Rights. It protects discrimination on the
ground of sexual orientation112 and promotes gender equality recognising
greater risks and discrimination against women and people of diverse gender
and sexual orientation.113 However, the code does not specify protection from
discrimination based on a person’s gender identity or gender expression.
The code emphasises that under Fiji’s laws it is illegal to discriminate against
a worker’s sexual preferences and race. A person’s sexual preference is
described as discrimination against someone because of their perceived
homosexuality, or assumed homosexuality and therefore the assumption that
they may have HIV infection or AIDS.114 This provision if applied in line with the
HIV/AIDS Act 2011 should promote protection of transgender workers who are
exposed to stigma on the basis of their gender identity and expression even if
the terms gender identity and expression are missing from the Code.
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Further, the State is required to consult and where appropriate develop
prevention and care programs for workers exposed to greater vulnerability and
for those engaged in informal activities or the informal sector.115 Provisions
are made for support including access to confidential voluntary HIV counseling
and testing. In certain occupations where greater preventative measures are
required, such as the sex industry, the code makes provisions for the health and
safety of sex industry workers to use condoms and dental dams at all times.
Sex industry workers should be fully informed about the transmission risks
of HIV and other sexually transmissible infections and have access to regular
screening for sexually transmitted infections, including HIV.116
The Ministry of Employment was unable to confirm whether this Code is being
implemented for those workers engaged in sex work, precarious work and
informal work.
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118 DIVA for Equality, p.72
119
120 Ibid
121 Interview with Permanent
Secretary Mr. Josefa Koroiveuta,
Ministry for Women, Children and
Poverty Alleviation
122 Ibid p.41

5. 2. 1 P R E C A R I O U S W O R K A N D P O V E RT Y
Recent research by DIVA for Equality highlights that employment options for
gender non-conforming people and lesbians and bisexual women are very
limited:

“61.89% of LBT women and GNC respondents are unemployed, and/or do precarious casual work when it is
available.”117
“38% of LBT respondents are in employment that enables them to earn weekly wages or salary. 62% or 6 in 10
LBT women and GNC respondents are unemployed and do precarious casual work when available. Some key
unorganised and precarious employment areas for those in DIVA for Equality networks include market sellers
(generally working for stall owners, not with their own stalls), security work, domestic and commercial cleaning,
retail sales, kitchen-hands, grass-cutting, car wash attendance, petrol bowser attendance, sex work, root crop
export preparation (example, cleaning dalo and cassava), tele-centre call attendance, factory piece work, etc.” 118

These figures suggest that a considerable number of trans masculine and
gender non-conforming people (and lesbians and bisexual women) live in
poverty.119 DIVA for Equality’s survey of 645 people found “that large numbers of
LBT and GNC young people in Fiji face early poverty, high levels of homelessness
or transient housing, early school-leaving, high rates of unemployment, underemployment and precarious work, discrimination and sexual harassment in
workplaces and more, with minimal/no social safety nets.”120
The Ministry of Women stated that transgender people are not excluded from
accessing the Poverty Benefit Scheme.121 However, DIVA for Equality’s report
recommends the need for an explicit attention to the needs of trans and other
LGBTQI people.

“Respective Government Ministries including the Ministry for Women, Children and Poverty Alleviation must
direct State funded victim assistance programmes and other social floor and social protection programmes to
expand their services to LGBTQI and LBT women and people with non-conforming gender identity and expression,
to receive resources and training to effect this change through progressive realisation and with maximum
available resources.”122
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125 DIVA for Equality, p.59

5.3 A F F I R M AT I V E A C T I O N F O R
LBTI WOMEN
Fiji is demonstrating strong commitment to gender equality, ending violence
against women and the empowerment of women and girls through its
National Women’s Plan of Action (2010-2019).123 The policy however contains
no reference to LBT women and gender non-conforming people. There is a
reference to ‘marginalised groups’ as women who are “...negatively perceived
as socially and or physically outside the larger community structure, and
are prevented from, or are unable to, participate in, or interact with, the
mainstream community groups”. It is not clear whether trans women or
gender non-conforming people would be encompassed under this definition of
marginalised groups.
There are specific policy initiatives in the Fiji Gender Policy targeted to
marginalised groups of women under the headings Social Justice and Access to
Resources, and Responsive gender budgeting and planning.
In an interview conducted with the Ministry of Social Welfare, Women and
Poverty Alleviation as part of this legal assessment, officials confirmed that
the Ministry intends to revise the Fiji Gender Policy in 2019 to be inclusive of
LBT women and ensure equal access to social services and plans to hold wide
ranging consultations with the LBT community in this review.124

5.4 H E A LT H
This section covers transgender people’s access to a range of health services,
specifically:
— general health
— HIV prevention, treatment, care and support
— substance use and mental healthcare and
— gender affirming health care

5.4.1 G E N E R A L H E A LT H C A R E
Stigma and discrimination particularly by the older generation of medical
practitioners continues to impact the trans community in accessing general
health care. Doctors in Fiji are also not trained or knowledgeable in transrelated healthcare. DIVA for Equality’s research on LBT women and gender
non-conforming people described how they are often given wrong health advice
including being asked to ‘change their sexual orientation or gender expression’
when seeking professional counselling.125 Such experiences deter LBT women
and GNC people from accessing healthcare services.
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DIVA for Equality’s survey found that ‘sixty percent of the LBT women and GNC
respondents want an LBT-specific run health service they can access when
they need it’. Some of the reasons given for LBT specific health services were:
“I need to be safe” (Multiple); “I need to have check-ups and I have the right to
be safe when I get one”; “So I don’t have to feel the stigma in the hospitals”; “So
the health people won’t disclose any information on me to others”; “ “If I know
it is by us, I will be open on everything”; “Brastos need to know if sick or not”;
“Not anything for brastos in the society”; and “It would be safe for me and my
partner and we can go together as partners.”126
While there is no formal process for trans and gender non-conforming people
to amend their gender marker on documents, some health service providers
provide this option on clinic enrolment forms. Two examples given were
Medical Services Pacific and Empower Fiji. Both health service providers
allow clients to self-determine their gender on patient enrolment forms and
therefore prescriptions, providing a safe and inclusive environment for people
to seek medical assistance.

5. 4. 2 H I V P R E V E N T I O N , T R E AT M E N T, C A R E A N D
S U P P O RT
As a champion for HIV/AIDS advocacy and patron for LGBTIQ+ equality, Ratu
Nailatikau has endorsed Fiji’s commitment to remove legal and policy barriers
to access HIV services and eliminate HIV stigma and discrimination for PLHIV,
MSM, sex workers, drug users and transgender people.127 He has also spoken
out more generally about the need for legal and policy change across the
Pacific, including moving beyond Fiji’s decriminalisation of homosexuality to
also decriminalise sex work.

“In the Pacific, a more robust human rights-based approach to
HIV and sexual and reproductive health and rights is urgently
required. This includes the need for anti-discrimination
legislation, the decriminalisation of homosexuality and sex work,
which continue to be criminal offences in most countries. In the
21st century, countries must adopt legislation that recognises
sexual orientation and gender identity.” – Ratu Epeli Nailatikau,
Address to the UNESCAP Intergovernmental Meeting on HIV
and AIDS, 2015128

The HIV/AIDS Act 2011 is strong human rights-based legislation prohibiting
stigmatisation and discrimination against persons living with or affected by HIV/
AIDS. The Act requires that full regard to universal human rights standards
including the availability and accessibility of HIV prevention and HIV/AIDS
treatment, care and support is provided for all persons regardless of age,
gender, gender orientation or sexual orientation.129 The Act states that the
principles of ICCPR, ICESCR, CEDAW, CRC and CRPD is to be applied to the
fullest extent possible in the administration of health facilities and the provision
of health services to all persons living with or affected by HIV/AIDS.130
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Interestingly, this was legislated in 2011 before Fiji had ratified ICCPR, ICESCR
and CRPD. More unusually, the Act deems to prevail over any other written law
that is specifically inconsistent with the provisions of this Act.131 Sex work in Fiji is
criminalised therefore it is not known whether the health protection and safety of
sex workers under this Act have been tested against the Crimes Act 2009.
The Mental Health Act 2010 states that a person is not regarded as having a
mental disorder if they express or exhibit a particular sexual preference or
sexual orientation.132
In June 2018, WHO proposed removal of trans-related classifications from
the mental and behavioural disorders under its International Classification of
Diseases (ICD) which moved trans-related categories into a chapter on sexual
health intended to facilitate gender-affirming treatment.133 The World Health
Assembly adopted these proposals in May 2019.
While negative attitudes persist in Fiji about gender diversity, there are no laws,
policies or regulations that pathologise LGBTQI+ people as having a mental
or behavioural disorder. Therefore, changes to the ICD classifications may be
useful in reinforcing the value of gender affirming healthcare and could be
promoted as a way to reduce the level of stigma directed towards trans and
gender non-conforming people.

5.4.3 S U B S TA N C E U S E A N D M E N TA L H E A LT H C A R E
There is a growing concern in Fiji about suicide rates134 and some discussion
about significant levels of depression and suicide ideation amongst transgender
people.135
DIVA for Equality’s recent report also highlighted an “urgent need for prevention
and treatment programmes on LGBTI people and drug use” that combined a
focus on long-standing issues such as glue sniffing and other inhalants with
attention to young people using hard drugs including ICE and amphetamines.136

“URGENT NEED
FOR PREVENTION
A N D T R E AT M E N T
PROGRAMMES ON
LG BT I P E O P L E
AND DRUG USE”

Fiji’s mental health facilities lack resources and trained counsellors,
psychologists and psychiatrists. Mental health remains stigmatised and those
with severe mental health conditions continue to be imprisoned long term.
DIVA for Equality’s research indicates that nearly 77% of those surveyed would
like LBT counsellors. DIVA for Equality is working with UN Women Pacific and
LGBTI healthcare partners to develop a pilot training programme for local
LBT and GNC grassroots activists to become certified counsellors. Currently
counselling services are provided by private practitioners, Youth Champs for
Mental Health and the Fiji Women’s Crisis Center.137
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5. 4. 4 G E N D E R A F F I R M I N G H E A LT H C A R E
Gender affirming healthcare refers to any intervention that supports a
transgender person to physically transition. These might include counselling,
hair removal, access to hormones or to a range of surgeries. Such healthcare is
not typically available in Fiji.
Fiji has no laws or guiding policies on trans health. The state healthcare budget
does not contain specific funding to provide gender affirming care. This leaves
very significant gaps in the availability of such services.

137 DIVA for Equality, p.63
138 Interview with Dr. Balak, Sexual
and Reproductive Health Clinic,
Suva 1 February 2019
139 Dywer, E and Woolf, L ‘Down by
the River – Addressing the rights,
needs, strengths of Fijian sexual
and gender minorities in disaster
risk reduction and humanitarian
response’, February 2018, Oxfam,
Rainbow Pride Foundation and
Edge Effect p.24

The laws and policies around dispensing hormone pills to transgender women
are silent however it is not illegal or banned.
Some of the gender affirming hormones that trans women take are available
in Fiji. It is relatively common for private practitioners and pharmacies to
prescribe/dispense some hormone pills to transgender women. However, most
of the drugs are available by prescription only and can be expensive.
The Ministry of Health provides Spironolactone for free for other medical
conditions but not for gender affirming healthcare, forcing transgender women
to pay for this medication.138 Testosterone, the masculinising hormone used
by trans men, is not available in Fiji. If someone was to try to purchase gender
affirming hormones online from overseas they are likely to be confiscated at
customs because they will not have been authorised in a prescription from a
local Fiji doctor. The lack of any formal regulation increases health risks for
transgender women who may be self-diagnosing, taking the wrong medication,
overdosing and not being monitored for potential side effects.
There are three Sexual and Reproductive Health clinics in Fiji which monitor
HRT for transgender people. Further advocacy around trans-related health
rights is needed in Fiji to enable positive policy developments and reforms. Dr
Balak is one of the only physicians in the country specialising in transgender
healthcare. She views the lack of trained medical professionals on transrelated healthcare as contributing to the lack of capacity to provide the full
range of trans health needs, particularly the heavy shortage of counselling
support for those who are transitioning. There are no resources or facilities
available in Fiji for any gender affirming surgeries for trans people.
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“GENDER
AFFIRMING
H E A LT H C A R E
R E F E R S TO A N Y
INTERVENTION
T H AT S U P P O RT S
A TRANSGENDER
P E R S O N TO
P H Y S I C A L LY
TRANSITION”

140 Interview with Sulique Waqa and
Miki Wali, February 2019
141 Down By the River p.10
142 DIVA for Equality, p.22
143 Ibid 102
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5.5 A C C E S S T O H U M A N I TA R I A N
A I D D U R I N G N AT U R A L
DISASTERS
Fiji is prone to natural disasters. As a vulnerable group, LGBTIQ+ peoples face
greater risks of discrimination and violence when seeking assistance and
refuge during natural disasters. A large number of displaced LGBTI people
survive by sharing temporary housing as there are inadequate shelters and
none for transgender people.139
Haus of Khameleon staff faced harassment for their involvement in
humanitarian disaster relief efforts during Cyclone Winston in 2016. Some
people perceived the cyclone to be punishment from God and blamed
transgender activists such as Sulique Waqa and Miki Wali for causing the
cyclone because of their ‘sins’140. These discriminatory attitudes were driven
by church organisations influencing villagers’ prejudices against SGMs. This
intolerance and blame were also confirmed in a recent study on the impact of
natural disasters on SGMs in Fiji following Cyclone Winston.141
DIVA for Equality is working on a project with Habitat for Humanity Fiji,
Australia Pacific Training Coalition (APTC) and other partners to build
gender transformational post disaster housing. Involving more women and
gender nonconforming people as builders is changing the gendered culture
in construction and is creating shelters for LBT women.142 This falls in line
with CEDAW General Recommendation No.37 which reinforces resilience of
communities through challenging pre-existing gender inequalities compounded
by climate change and disasters.143
The Pacific Sexual and Gender Diversity Network (PSGDN) in partnership with
UN Women, OCHA and CARE sit in the Pacific Protection Cluster. Its role has
been to mainstream SOGIESC in the preparedness and response during natural
disasters.144

5.6 A C C E S S T O J U S T I C E
This section looks at the extent to which transgender people are recognised
and protected under provisions covering three areas; murder, rape and sexual
offences, and intimate partner and domestic violence.

5.6.1 M U R D E R S
Internationally, the UN High Commissioner’s 2015 report highlights the
alarmingly high rate of homicidal violence against LGBT people and how gender
inequality contributes to the risk of violence faced by lesbians and transgender
women. It recommends States investigate alleged transphobic and homophobic
hate crimes, torture and related abuses. Further, States should enact hate
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crime laws that impose tougher penalties on offenders who target victims
because of their gender identity and sexual orientation and make it illegal to
incite hatred and violence against LGBT people.145
In Fiji, two recent murders of a young gay man and a transgender woman drew
media attention towards hate crimes based on a person’s gender expression
or gender identity. In September 2017, the mutilated body of 21 year old Iosefo
Magnus, a young university student was found near a suburb. Over a year later
there is still no news of whether the perpetrators have been found.146
Last May 2018, on International Day Against Homophobia, Transphobia and
Biphopia (IDAHOT), a 23 year old transgender woman, Akuila (Lucky) Salavuki
was found in a pool of blood at the foreshore in Suva. She suffered serious head
injuries from blunt force trauma and died.147
In Lucky’s case, the police have arrested a suspect who was serving time for
another offence. This matter was listed for trial on 4th February 2019.148 In
recent news, the accused was released by mistake and has now absconded.149

“Because we’re talking about an individual who was open
about their preferred gender identity, sexual orientation and
expression… that leaves her more vulnerable to being more
susceptible to violence”…”There is a lack of trust with the Fiji
Police Force due to fear of discrimination, harassment and
violence which really discourages LGBT people from working
in cooperation with law enforcement, particularly with cases of
hate crime.” – Sulique Waqa, Haus of Khameleon, ABC News
23 July 2018

5. 6. 2 H AT E C R I M E S , H AT E S P E E C H A N D M E D I A
R E P O RT I N G
LGBTI activists believe both the murders described above were crimes driven
by hate and are concerned at the delay in investigating both cases. The second
murder gained media attention abroad as it was one of the first cases that has
identified the victim as a transgender person and where the murder has been
labelled as a transphobic attack and a hate crime. It has been recorded as
such by the international Trans Murder Monitoring project and is the second
transphobic murder they have noted in Fiji between 2008 and 2018.150 Local
media reporting of both cases is poor; mis-gendering the victims and not
recognising the murders as hate crimes.
The media in Fiji heavily influences transphobia shaping the mindset of Fijian
communities. On a daily basis, various radio stations make jokes using offensive
language such as ‘Gauri’ (in Hindi) and ‘Batitaboa’ which children and youth pick
up to tease and abuse transgender people. Some radio stations labelled the
recent decriminalisation of homosexuality in India as ‘dangerous’. Participants
at the first consultation shared that the Hindi radio stations such as ‘Radio
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Mirchi’ and ‘Navtarang’ are not as offensive in their language compared to the
iTaukei radio stations, which vicious attack transgender people. The participants
confirmed that Fijians of Indian descent use words such as ‘bhaini’ and ‘jiji’
(‘sister’ in Hindi) which is found to be endearing and polite even if its intention
may include ridicule.
The CEDAW Committee also addressed the ongoing hostility in society towards
lesbian, bisexual and transgender women, manifested by discrimination,
violence and hate crimes and speech, within the family…. [and] illustrated by…
disinheritance. The Committee recommended that the State make necessary
legislative changes and implement a policy to eliminate discrimination,
hate speech and violence against LBT women, including by prosecuting and
adequately punishing perpetrators and conducting awareness-raising activities
to address stigma within society. (para 52(b))151
Fiji does not have legal provisions for ‘hate’ crime under its Crimes Act 2010 or
the Criminal Procedure Code 2009. Section 4 of the Sentencing and Penalties
Act 2009 allows courts while imposing sentences to consider evidence revealing
the offender’s attitude to the offence, intention to address the offending
behaviour and likelihood of continuing to pose a threat to a victim.152 In an
interview with Mr Christopher Pryde, Director of Public Prosecution on the
issue of ‘hate crime’ he shared that though ‘hate’ has never been tested in any
cases it could possibly fall under general aggravating factors in cases under the
Sentencing and Penalties Act 2009.153
The IE on SOGI has called on States to enact legislation on hate crimes that
defines homophobia, misogyny, biphobia and transphobia as aggravating
factors for the purposes of sentencing.154
While there is no Fijian case where transphobia has been taken into account
in sentencing, there is a precedent set by a case where a man raped his
sister because she was lesbian and his homophobic intolerance of her sexual
orientation was considered to be a seriously aggravating factor. In the case
of State v Veresa155, an ex-Police Officer, the accused, chased his 22 year old
biological sister in sight of his neighbours and friends, caught her and dragged
her back into the house. In her fear she lost control of her bladder and bowel.
His wife made the sister clean herself after which the accused locked her in a
bedroom and sexually abused and assaulted her for over three hours. The State
appealed the sentence of eight years as insufficient.
Justice Madigan in the High Court found the accused’s homophobic wish
to ‘correct’ his sister’s sexual ‘journey’ was a seriously aggravating factor.
The Justice held that ‘to impose one’s own perception of what is normal in a
sexual context and to deny another the right to choose his or her own sexual
orientation is a denial of a basic human right… many countries allowing civic
recognition to, and even marriage of same sex partners, then nobody (and
especially not one’s sibling) has the right to dictate what another’s sexuality
should be’.156 In sentencing, another 3 years was added ‘for the uncultured and
reactionary intolerance of altered sexual orientation and the attempt to ‘right’
this perceived deviance’. In total the accused was sentenced to 17 years and 8
months.
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5. 6. 3 R A P E A N D S E X U A L O F F E N C E S
The previous Penal Code 1945 limited rape and sexual offences by definition
to offences against a woman or a girl. However, the revised Crimes Act 2009,
extended the crime of rape and sexual offence to include an offence by any
person against any other person.157 This means that rape and sexual offences
against transgender people are now covered in the Crimes Act 2009.

5. 6. 4 I N T I M AT E PA RT N E R A N D FA M I LY V I O L E N C E
The Domestic Violence Act 2009 broadly defines a ‘domestic violence offence’
as a personal violence offence committed by the offender against a person
with whom the offender is or has been in a family or domestic relation.158 The
Act recognises de facto relationships however this is limited to a relationship
between a man and a woman.159
In an interview for this legal assessment, Mr Shahin Ali, the Acting Director
of the Legal Aid Commission160 confirmed that same sex relationships can
be considered as ‘domestic relationships’, which fall under the protection of
the Act. However, there have been no cases involving transgender persons.
The legislation gives more courts the jurisdiction to review domestic violence
cases with increased flexibility to apply for domestic violence restraining orders
(DVROs). Police are also provided with stronger authority to investigate and
prosecute offences.
However, the NGO CEDAW Shadow Report from 2017 noted that police were
not consistently applying DVROs, the judiciary was not issuing DVROs during
sentences and there was a continued reliance by law enforcement and judiciary
on reconciliation or reduced or suspended sentences for DVRO cases.161
In response to the high levels of sexual and gender-based violence against LBT
women, civil society is working with State authorities to revise the Fiji National
Service Delivery Protocol for Responding to Cases of Gender Based Violence
to strengthen women and LBT people’s access to health services, access to
justice, police protection and counselling.162
Disturbingly, DIVA for Equality’s more recent 2019 research reveals that despite
the high levels of violence faced by LBT women, a heavy distrust and fear of
the Fiji Police Force and judiciary persists and only 11% of respondents had
reported to the Fiji Police after being sexually assaulted.163 In Fiji, there are
numerous ‘Access to Justice’ initiatives being undertaken some of which have
been ongoing for numerous years.164 The Fiji Police Force and the judiciary have
received gender sensitisation trainings from local, regional and international
organisations yet the alarming rate of under-reporting persists. The lack of
transparency and accountability of discrimination by the law enforcement
agencies leads to LBT women and GNC people not reporting for fear of further
threats and reprisals.
In other countries there is evidence that violence against trans men and other
trans-masculine and gender non-conforming people may happen more often in
the private rather than the public spheres. This includes so-called ‘corrective’
rape and forced marriage’.165
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DIVA for Equality’s survey of 645 lesbians, bisexual women, transgender men,
transmasculine and gender non-conforming people in Fiji found:
— 83% of those surveyed have experienced physical and/or sexual violence by
their intimate partners.
— 35% have experienced mental and emotional abuse because of their sexual
orientation, gender identity, gender expression and/or sex characteristics.
— 65% of them have experienced stress, depression and suicidal ideation.
— 52 of the LBT women and GNC people surveyed had been sexually assaulted
by a family member.166

“I can’t remember how many times I was beaten up at home by
my father for dressing and behaving like a boy. Today as I sit here
reflecting on this question, it seems countless because today I
have forgotten the number of times I was beaten for behaving
like a boy.” DIVA for Equality, 2019 p 33
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5 .7 P O L I C E A N D D E T E N T I O N
The HRADC’s alternative report to Fiji’s fifth periodic review by CEDAW in
2018 noted that the HRADC has received complaints of verbal and physical
assault and launched independent investigation on strip searches, sexual
assaults, deprivation of the rights of those arrested and detained, including
discrimination against LGBTI people in detention.167

167 Human Rights and AntiDiscrimination Commission
(2017-Alternative report to the
Committee on the Elimination of
All Forms of Discrimination against
Women on the fifth periodic review
of Fiji p.2 https://tbinternet.ohchr.
org/Treaties/CEDAW/Shared%20
Documents/FJI/INT_CEDAW_IFN_
FJI_30059_E.pdf

“Overall 76% of LBT women and GNC people surveyed say they do not feel safe going to the Fiji Police at all for
assistance. We are already trying to address this, in a number of ways. From mid 2017, with our partners from
the Office of the High Commissioner for Human Rights in the Pacific, DIVA for Equality regularly provides shortsessional training on SOGIESC and Human Rights, for all intakes of Fiji Police Force cadets at the Fiji Police
Academy. We are also raising the level of internal Hub awareness on gender based violence and intimate partner
and household and family violence. We are raising awareness with wider EVAW frontline responder partners on
the specific needs of LBT women and GNC people, and the need for us to lead in this specific set of SGBV work.
There are more specific sets of work to advance in coming years including sharing good practice resources from
other Police Forces, developing better resources for legal drawdown from the Fiji Constitution and Bill of Rights,
review of the Fiji National EVAW Protocol in terms of how Fiji Police, Fiji Prisons and Fiji Court systems deal with
LBT and GNC people who are survivors and offenders, and more. LGBTI groups have also held one productive
meeting to date with the Fiji Police Commissioner over progress in investigations of two recent LGBTI murders,
with invitation from Police leadership for more dialogue, in the near future.” (pages 82-83)
And this quote could be in a text box:
The language, tone and facial expression used by the Prison Officers is not friendly, sometimes discriminating.
Questions asked (by Prison Officers) when I was taken in for the 1st time, like whether we been taken to the right
Correction Centre or not because of our dress code and haircut. (They say) I have to act like a woman because I’m
a woman. This is a phrase they always tell us when we are inside. It’s always something wrong to do with us, the
way we look.” (p 84)

“THERE IS
CONSIDERABLE
OPPOSITION TO
AC C E P T I N G S A M E
S E X M A R R I AG E
OR CIVIL UNION
IN FIJI GIVEN
THE POWERFUL
INFLUENCE OF
RELIGION AND
C U LT U R E ”
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168 Section 26 reads: A court
exercising jurisdiction under this
Act must, in the exercise of that
jurisdiction, have regard to—(a)
the need to preserve and protect
the institution of marriage as
the union of a man and a woman
to the exclusion of all others
voluntarily entered into for life;
169 Close to 1 in 6 of LBT and GNCP in
DIVA for Equality’s research (104
/ 645) had ever been married to a
man. In April 2019 the Director of
the HRADC called for a calm and
rational debate about marriage
equality including ensuring that
all de facto couples have the same
legal rights as married oppositesex couples in Fiji. https://www.
fbcnews.com.fj/news/raj-givesclarification-on-same-sexmarriage-issue/
170 Gender Identity and Expression in
International Human Rights Law, a
paper presented to the AttorneyGeneral’s Conference 2014, p.13
http://geneva.foreignaffairs.gov.
fj/index.php/30-speeches/136gender-identity-and-expressionin-international-human-rights-law
171 The Prime Minister, Voreqe
Bainimarama ‘it must be clear to
everyone that Fiji is a God fearing
country and same-sex marriage
will never happen in Fiji’.

5.8 M A R R I A G E A N D A D O P T I O N
The Family Law Act 2003 does not allow same sex marriage or civil unions
in Fiji and does not recognise such relationships from other jurisdictions. It
defines a marriage as “the union of a man and a woman to the exclusion of all
others voluntarily entered into for life”168.
This means there is an explicit link between a person’s legal sex in Fiji and who
they can legally marry. As transgender people are not able to legally change
their gender marker, a trans woman will presumably be considered to be male
for the purpose of a marriage, and a trans man will be considered to be female.
In each case they would be able to legally marry based on their sex assigned at
birth, not their gender.
This legal assessment did not receive or find any information about legal
marriages involving transgender women or transgender men or material about
how these might be interpreted by the courts.169
Ambassador Shameem Khan is the Permanent Representative of the Republic
of Fiji to the United Nations in Geneva. In a presentation to the 2014 Attorney—
General’s conference she raised whether the legislature should consider the
creation of civil union partnerships for couples that wish to adopt a different
gender identity. She added that that it could be a possible means of resolving
grievances for transgender individuals who are unable, under the law to marry
under the gender identity of their choice. Ambassador Khan considers that
‘in the absence of legislative change, the judicial enforcement of international
human rights law is almost inevitable’.170

172 Jone Kata, SODELPA http://www.
hausofkhameleon.org/news

‘What we do know, is that neither morality, nor religious fervour,
nor resource constraints are valid reasons for the removal of
the rights and dignity of the lesbian, gay, bi-sexual, transgender
communities’ – Ambassador Shameem Khan, Attorney
General’s Conference, 2014

Despite progressive constitutional recognition of SOGIE, there is considerable
opposition to accepting same sex marriage or civil union in Fiji given the
powerful influence of religion and culture. Often, claiming human rights as
LGBTIQ+ people is conflated with accepting same-sex marriage. In Fiji, the
LGBTIQ+ communities are fighting for tolerance and respect; to live equally in
society free from discrimination, violence and poverty. Political and religious
leadership can lead by example of promoting the acceptance of LGBTIQ+
peoples in a just and democratic society. However, the Prime Minister, Voreqe
Bainimarama has publicly declared his opposition to same-sex marriage171
while in November 2018 another Member of Parliament threated to send
LGBTIQ community members to four isolated islands for extinction.172
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These statements are ‘hurtful’ to the LGBTIQ+ communities. and ‘activists are well aware of the current status of
marriage as being between a man and woman under the Fiji’s laws…‘It is unhelpful for political leaders to make
jokes about matters where LGBTI people are experiencing major violence, stigma and isolation, anymore than
they should joke about other work for progressive realisation of human rights and justice in Fiji.173

The Adoption Act 2016174 defines an [adoptive] ‘couple’ as husband and wife.
Therefore, only a trans person who is able to marry is able to adopt as a couple.
Section 9 of the Act enables a single person, a couple or a married person
whose spouse is the parent of the child to adopt. The prospective adoptive
parent must be a resident in Fiji for at least 3 continuous months immediately
preceding the application; 25 years of age or older; of good character and
fit and proper to be entrusted with full parental responsibilities and rights
in respect of the child; willing and able to undertake, exercise and maintain
those responsibilities and rights; and properly assessed by a welfare officer for
compliance for the above. This potentially would enable a transgender person
or a transgender relative to adopt a child. There was no information provided
by participants about experiences being assessed by a welfare officer about
compliance with these good character requirements.

5 .9 R E L I G I O U S I N S T I T U T I O N S
The right to freedom of religion is protected under Article 22 of the Fiji
Constitution, section 20(2) of the HRADC Act and the international law
instruments ICCPR, CRC, ICESCR and CEDAW that have been ratified by Fiji.
However, DIVA for Equality’s survey reveals that a majority of LBT and GNCP
continue to experience discrimination by religious institutions. Christianity is
the largest faith denomination in Fiji and some Christian churches and leaders
have supported LGBTIQ rights, including the Archbishop of the Catholic Church,
the Wesley City Mission and the Methodist Church. However, a large number of
religious leaders continue to preach intolerance and most (including Hindu and
Muslim faiths) do not support marriage equality.175 Rainbow Pride is working
closely with the Catholic Church to build and raise awareness and protection of
gender diversity.176
There is no available data on how common conversion therapies are in
churches, temples, mosques, schools or prisons, however, the transgender
participants at the consultations shared that this is widely practiced. DIVA
for Equality’s research recommended that the Ministry of Education address
‘forced counselling, illegal, coercive and damaging reparative and conversion
therapies’ as these methods are causing greater harm than providing the
supportive care a child or youth needs.177 The lack of publicly available
counsellors, psychologists and psychiatrists in Fiji often forces the trans
community to either voluntarily or forcibly approach faith-based organisations
for help.178
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173 DIVA for Equality, p.50
174 http://www.parliament.gov.fj/
wp-content/uploads/2017/03/BillNo-21-Adoption_2.pdf
175 DIVA for Equality, pp 87-94
176 https://rainbowpridefoundation.
org/events/
177 DIVA for Equality, p. 41
178 Discussions from 2nd LGR
consultation

179 SOGI Human Rights Conference,
Tonga, 2014 p.19
180 iTaukei Land Trust Act [insert
hyperlink]
181 Interview with Mr Paul Yaqona,
Legal Manager, ITaukei Land Trust
Board 25 January 2019

Lalit Prasad, at the Pacific SOGI Human Rights conference in 2014 shared
that as a Hindu, the culture is ‘bound together by a tacit agreement to live in
harmony’ and hijras are mentioned in holy texts to have the ability to ‘bless
and curse’.179 The Arya Pratinidhi Sabha of Fiji, a national religious body for
Hindus in Fiji is also supportive of LGBTIQ rights. Participants at the first LGR
consultation shared that in Western parts of Fiji, Fijians of Indian descent who
are trans feminine or hijras are more visible, participate in Hindu ceremonies
such as weddings, and are not vilified by Hindus.

5.10 O T H E R A R E A S O F L I F E
R E Q U I R I N G F U RT H E R R E S E A R C H
Two other issues raised in the consultations were the relationship between
legal gender recognition and indigenous land titles, and the impact of changing
one’s gender marker on participating in competitive sport.

“A L A R G E
NUMBER OF
RELIGIOUS
LEADERS
CONTINUE
TO P R E AC H
I N TO L E R A N C E ”

5.10.1 I TA U K E I L A N D
The iTaukei Land Trust Board operates under the iTaukei Land Trust Act180
and manages iTaukei land on behalf of landowners. In Fiji, the Landowning Unit
known as the ‘mataqali’ owns land communally. Currently, all policies governing
the operations of the trust fund refer to women and men with no mention of
vakasalewalewa and viaviatagane who access the fund on the basis of their sex
assigned at birth. The iTLTB office had no record of issues being raised in the
past by vakasalewalewa, viaviatagane, transgender or gender non-conforming
landowners.181
This may be an area for further discussion in the future, particularly about
whether amending one’s name or gender marker may affect recognition of a
person’s collective land ownership claim or their access to lease monies.

5.10.2 S P O RT
In the first community consultation, some participants described the
barriers that brastos have experienced trying to play competitive sport. For
some brastos, trans masculine and gender non-conforming people, the
discrimination they experience in sport is linked to assumptions that they are
lesbian. The following example was published in DIVA for Equality’s May 2019
report (p.73).
“Recently Fiji elite women athletes were reportedly targeted for exclusion from
selection by their Coach, including his confirmation on this on social media,
if they were presumed to be lesbian. The sports infrastructure apparently
knew about this and did not do anything about it. Many players have since left
the Code, for another more open and respectful one. Presumably, if any such
future incident is Constitutionally challenged in the High Court by any of the
women players as a breach of their human rights under Section 26 of the Fiji
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Constitution (2013), international law including CEDAW and others, this could
result in lawsuits and potential awards. Players will be willing to take this up as
a Constitutional test case, if it happens again.”
The position of transgender women in sport has gained recent prominence in
the Pacific, after a transgender woman from New Zealand competed in and won
a weighting gold in the women’s competition in the July 2019 Pacific Games.
The Fiji Sun reported that concerns about transgender women competing
against other women would be raised in the Pacific Games Council meets to
review the Games.182 The International Olympic Committee regulations enable
trans women to compete against cisgender women in elite competitions after
they have been on hormone treatment so that their testosterone level has been
below a certain cut-off point for at least one year before their first competition.
This issue is likely to become more prominent within Fiji and other parts of
the Pacific and would benefit from further discussions and research, informed
by human rights standards. The Yogyakarta Principles, and the international
human rights standards on which they are based, require States to:
— ensure that all individuals can participate in sport in line with the gender
with which they identify, subject only to reasonable, proportionate and nonarbitrary requirements;
— ensure that all individuals can participate in sport without discrimination on
the grounds of sexual orientation, gender identity, gender expression or sex
characteristics.183

We need people from all backgrounds not just the LGBTQI
communities but also every possible stakeholder to speak from
their privileged position to ensure that we eradicate all possible
manifestations of bigotry, prejudice and discrimination.184 – Ratu
Epeli Nailatikau, Speaker of Parliament and former President
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182 https://fijisun.com.fj/2019/07/22/
pacific-games-council-to-reviewtransgender-issue/
183 Yogyakarta Principles plus 10:
Additional state obligations relating
to the rights to equality and nondiscrimination (Principle 2)
184 Pacific Human Rights
Conference, 2017 http://
www.hausofkhameleon.
org/hk-blog/2018/6/12/
former-president-of-fiji-ratuepeli-nailatikau-speaks-onefforts-to-decriminalizelgbtpacific-human-rights-conference

“THE POSITION OF
TRANSGENDER WOMEN
I N S P O RT H AS G A I N E D
RECENT PROMINENCE IN
T H E PAC I F I C ”
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Transgender people in Fiji were never criminalised for cross-dressing, or
female or male impersonation. In 2010, private, adult and consensual male and
female homosexual conduct were no longer criminalised.185
Commercial sex work/prostitution remains illegal in Fiji with stricter provisions
drafted under the Crimes Act 2009. The definition of ‘prostitute’ has been
expanded from males and females186 to now include any person.187 The law
now also criminalises clients of sex workers, those living with sex workers and
assumed to be living off their earnings, and brothel operators or others offering
a sex worker’s services.188 Previously, those soliciting or living on the earnings
of sex workers were charged under ‘misdemeanour offences’ fetching up to 6
months imprisonment or corporal punishment. Under the new law, penalties
against brothels have increased significantly.189 The Act criminalises loitering
and soliciting giving broad powers of search to police officers.190

185 Previously the Penal Code 1945 criminalised homosexual conduct under s177. Any male person
who, whether in public or private, commits any act of gross indecency with another male person,
or procures another male person to commit any act of gross indecency with him, or attempts to
procure the commission of any such act by any male person with himself or with another male
person, whether in public or private, is guilty of a felony, and is liable to imprisonment for five
years, with or without corporal punishment http://www.paclii.org/fj/legis/consol_act_OK/pc66/
At the time when homosexuality was criminalised, transgender women who are heterosexual or
bisexual (that is who are attracted to and have relationships with men) were adversely impacted
because they were deemed to be male by law.
186 Sections 166 &167 Penal Code 1945
187 Crimes Act 2009 Part 13 – Prostitution Offences [Previously Chapter XVII – Offences against
morality] Section 230 (1) A person commits a summary offence if he or she—(a) knowingly lives
wholly or in part on the earnings of prostitution; or(b) in any public place persistently solicits
or offers a person for immoral purposes. Penalty — Imprisonment for 6 months.(2) Where a
person is proved to live with or to be habitually in the company of a prostitute or is proved to have
exercised control, direction or influence over the movements of a prostitute in such a manner
as to show that he or she is aiding, abetting or compelling his or her prostitution with any other
person (or generally), he or she shall unless the court is satisfied to the contrary, be deemed to
be knowingly living on the earnings of prostitution. Section 231 (1) A person commits a summary
offence if he or she—(a) loiters in a public place for the purpose of offering himself or herself for
sex in return for a payment of any nature;(b) solicits for immoral purposes in any public place;(c)
seeks the services of a prostitute in a public place; or (d) uses the services of a prostitute in a
public place; or(e) makes arrangements with a prostitute or a person offering the services of a
prostitute in order to use his or her services by any communication whatsoever; or (f) solicits for
an immoral purpose by any communication whatsoever. Penalty—(i) in respect of a first offence,
a fine of $500; (ii) in respect of a subsequent offence, imprisonment for 3 months or a fine of
$1,000, or both. [subs (1) am Act 31 of 2016 s 193, opn 1 Dec 2016]
188 Ibid
189 Section 233
190 Section 231

63

Criminalising sex work and laws on public decency, morals and loitering have
direct and indirect negative impacts on transgender sex workers. They deter
sex workers from lodging complaints with police due to fear of harassment
and abuse.191 This also weakens sex workers’ ability to negotiate safer sex with
clients. Sex workers in Fiji have reported that police target trans individuals by
conducting random searches and if condoms are found on the person they are
accused as sex workers. To avoid police harassment sex workers may avoid
carrying condoms, increasing their potential risk of HIV.192 Research undertaken
in Fiji after this law change found it was more challenging for sex workers
to access risk reduction services, including condoms, increasing the risk of
spreading HIV and other STIs.193 Being forced underground also contributes
to high rates of violence and sexual abuse prevalent among transgender sex
workers.194
The NGO CEDAW Shadow Report in 2017 confirmed that the Crimes Act
has resulted in arbitrary detention, harassment, torture and humiliation of
cisgender female and transgender sex workers by the police.195
Those who freely choose to work as sex workers also have an equal right to
safe working conditions as protected under the The National Code of Practice
for HIV/AIDS in the Workplace 2008. However, there is no evidence that the
Ministry of Employment is implementing this Code due to both its lack of
knowledge of the Code and the underlying tension between sex worker’s rights
under the code and the criminalisation of sex work.

191 In addition, laws criminalizing
sex work tend to be used
disproportionately against trans
persons, exacerbating police
abuse and drawing them into
the criminal justice system,
sometimes leading to further
incidents of discrimination and
violence.(A/73/152 pg 9 para 26)
192 McMillan, K and Worth, H ‘Risky
Business: Sex Work and HIV
Prevention in Fiji’ International HIV
Research Group, School of Public
Health and Community Medicine,
University of New South Wales
https://pdfs.semanticscholar.
org/64b7/6a7c5ba8ffdd5b35ba9
cc8a8aefebc534657.pdf
193 Ibid in 2016 Global AIDS
Monitoring Report: Fiji p.29
194 Bavungton G, Singh N, Naicker DS,
et al. Secret lives, other voices … a
community-based study exploring
male-to-male sex, gender identity
and HIV transmission risk in Fiji,
Suva, AIDS Task Force of Fiji 2011
in 2016 Global AIDS Monitoring
Report: Fiji p.46
195 Fiji NGO Coalition on CEDAW
Parallel Report (2017), Submission
to the Committee on the
Elimination of Discrimination
Against Women, fifth periodic
review, 69th CEDAW session, p.3
p.9

“BEING FORCED UNDERGROUND
A L S O C O N T R I B U T E S TO H I G H
R AT E S O F V I O L E N C E A N D S E X U A L
A B U S E P R E VA L E N T A M O N G
TRANSGENDER SEX WORKERS”
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196 CIVICUS, PIANGO, FWRM, CCF,
‘Republic of Fiji – Joint Submission
to the UN Universal Periodic
Review 34th Session of the UPR
Working Group’, 27 March 2019
https://civicus.org/documents/
CIVICUSJointUPRFijiSubmisson.
pdf

While there are a number of independent institutions, including
the Constitutional Offices Commission, the Human Rights and
Anti-Discrimination Commission (HRADC) and the Fiji Elections
Office, I am concerned about a basic structural flaw that brings
into question whether these bodies are truly autonomous.
Independent national human rights institutions can be extremely
effective in serving as a link between a Government and civil
society. An institution that can hold up a mirror to the State
will enable the State to strengthen itself. I therefore urge the
Government to ensure that its independent institutions are truly
autonomous – in its finances, administration and membership.
Opening remarks by the [former] UN High Commissioner for
Human Rights, Zeid Ra’ad Al Hussein during his mission to
Fiji, 12 February 2018

A number of international human rights mechanisms have made
recommendations to strengthen the independence and functions of these
institutions. This is supported by a number of trade unions, opposition political
parties, academics, lawyers, journalists, human rights defenders and civil
society who have significant concerns about the lack of separation of powers
under Fiji’s current political and legal regime. This undermines their trust in
and the credibility of the HRADC and other ‘independent Commissions’, state
institutions, and the judiciary.196 Under these circumstances, there is very
little known or published about the success of seeking remedies and redress
for human rights violations generally and it is even more challenging to find
information about the specific experiences of transgender people.
A person can report violations to the police, however, the high level of under
reporting of discrimination and violence by the transgender community
indicates that the police are not providing adequate protection. Depending on
the nature of the case, the police may refer the matter to HRADC, the Legal
Aid Commission or prosecute the matter before the courts. Complainants can
also directly lodge complaints with the HRADC or the High Court. The Legal
Aid Commission assesses the merit of the case, before providing free legal
representation but this is limited to criminal, family and civil law matters.
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7 .1 T H E H U M A N R I G H T S
A N D A N T I - D I S C R I M I N AT I O N
COMMISSION
The HRADC has the legal mandate to fulfil, promote and protect human rights,
however its mandate is heavily restricted under the Human Rights Commission
Act 2009.197 The functions, powers and duties of HRADC do not permit receiving
complaints against, or investigating, questioning or challenging, the legality or
validity of the Fiji Constitution Amendment Act 1997, Revocation Decree 2009,
or such other decrees made or that may be made by the [former] President
from 10 April 2009. This means the actions of military-led government between
2006-2013 cannot be subject to any domestic human rights investigation.198
Further, the appointments of the Human Rights Commissioners are not
transparent. During the initial revival of the HRADC, two Commissioners
resigned and were not replaced.199 It is not transparent how the new
Commissioners were recruited in 2019. The Director of HRADC continues to
hold the dual role as Chairperson of the Media Industry Development Authority,
(MIDA) a position in direct conflict with his role as the Director of the HRADC.200
The 2018 EU annual report on Human Rights and Democracy in Fiji found
that the Media Industry Development Act continues to impose pressure on
journalists, media owners, and editors forcing self-censorship and restricting
transparent political debate.201
Given these challenges, the HRADC does not fully comply with the minimum
international standards set out in the Paris Principles and is not accredited with
‘A’ status. According to the US State Report on Human Rights in Fiji, ‘observers
reported that HRADC failed to address adequately some key human rights
matters… leading those observers to assess the HRADC as pro government’.202

197 Sections 11(2), 27 (2), 28(2), 37
(3), 38(1), 38(2), 38 (4), 38 (5),
40(6), 40(7), 42 (5), 42 (6) and
52(3) Human Rights and AntiDiscrimination Commission Act
2009
198 Also restricted by Constitution
Article 172 (5) – time limitation to
investigate cases after Aug 2013
only https://fj.usembassy.gov/
wp-content/uploads/sites/180/
Fiji-2018-Human-Rights-Report.
pdf p.4
199 Human Rights Council, 35th
session, 12 June 2017 Advanced
unedited version Report of
the Special Rapporteur on
contemporary forms of racism,
racial discrimination, xenophobia
and related intolerance on his
mission to Fiji A/HRC/35/41/
Add.3 p.10 IE on Education noted
concerns regarding selection
of commissioners to NHRI not
independent. Urged government
to ensure full independence
in its work, comply with Paris
Principles and take steps towards
accreditation. Important for
teachers, students, parents and
other stakeholders to have an
independent body outside court to
resolve disputes relating to breach
and violations para 101
200 For full list of UPR
recommendations on HRADC
and MIDA: https://s.upr-info.
org/2MDi3fu
201 https://eeas.europa.eu/
headquarters/headquartershomepage/62463/eu-annualreport-human-rights-anddemocracy-fiji-2018_ro
202 United States Department of
State. (2018). Fiji 2018 Human
Rights Report. p.14 https://
fj.usembassy.gov/wp-content/
uploads/sites/180/Fiji-2018Human-Rights-Report.pdf
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203 Fiji NGO Coalition on CEDAW
Parallel Report (2017)
Submission to the Committee
on the Elimination of all forms
of Discrimination Against
Women, 69th CEDAW Session,
Consideration of the Fifth Periodic
Report of Fiji submitted 29 June
2016, p.6
204 https://www.fbcnews.com.fj/news/
hradc-submit-annual-reports/
205 Human Rights and AntiDiscrimination Commission
Alternative report to the
Committee on the Elimination of
all forms of Discrimination against
Women on the fifth periodic review
of Fiji https://tbinternet.ohchr.
org/Treaties/CEDAW/Shared%20
Documents/FJI/INT_CEDAW_IFN_
FJI_30059_E.pdf
206 Delaibatiki, N ‘Lets Support
Ashwin Raj and give LGBT
Community Respect it’s Entitled
to under the Constitution’, The
Fiji Sun, 8 February 2017, Raj
https://fijisun.com.fj/2017/02/08/
lets-support-ashwin-raj-andgive-lgbt-community-respect-itsentitled-to-under-constitution/
207 Fiji NGO Coalition on CEDAW
Parallel Report (2017) p.5
208 https://fijisun.com.fj/2017/05/18/
video-launched-to-recogniselgbti-community/
209 Fiji NGO Coalition on CEDAW
Parallel Report (2017) pp 5-7
210 https://www.asiapacificforum.net/
news/partnerships-help-drivechange-lgbti-communities/
211 United States Department of
State. (2018). Fiji 2018 Human
Rights Report. p.5
212 International Bar Association
Human Rights Institute Report,
‘Dire Straits: A Report on the rule
of law in Fiji’, March 2009
213 CIVICUS et al. Joint Submission 3
para 4.10 p.9
214 United States Department of
State. (2018), p.9

The Fiji NGO Coalition submission to Fiji’s fifth periodic review before CEDAW
Committee states that HRADC received 703 complaints since 2013 but there
is no information available on the types of complaints received or resolved.203
In recent news, the HRADC announced it will submit its 2016-2018 annual
reports.204 Despite the status of HRADC, it has been proactive in its support
for LGBTI rights in Fiji. It has made recommendations to CEDAW and the State
on the review of the Births, Deaths and Marriages Act to enable change of
gender in birth certificates.205 The Director of HRADC, Mr Ashwin Raj is a strong
advocate for LGBTI rights.206 HRADC has consistently supported Fiji to vote for
resolutions supporting the mandate of the UN IE on SOGI.207 The Commission
launched an educational short video on LGBTI rights, which successfully played
as an advertisement in cinemas.208 HRADC has reached out to trans women
in rural, remote and maritime areas, informal settlements under the REACH
A2J project to raise awareness on human rights, accessing free legal service
and state welfare schemes. Key challenges identified include treatment of
sex workers in police custody, under reporting of sexual and gender-based
violence, gender sensitization on LGBTI issues for healthcare workers and
the prevalence of homophobic hate in social media.209 In July 2018, a National
LGBTQI Consultation was hosted by the HRADC in Suva attracting more than
60 participants from across Fiji with the aim of setting up a working group to
produce a National Plan of Action for LGBTQI communities in Fiji.210

7.2 J U D I C I A R Y
According to the 2018 US State Report on Human Rights in Fiji, the
independence of the judiciary continues to be compromised given that the
executive has concentrated powers of interfering and influencing appointments,
removals and remuneration of judicial officers.211 The legitimacy of the Judicial
Services Commission is also questionable. The Constitution limits the courts’
jurisdiction to adjudicate on any government decisions on judicial restructuring,
terms and conditions of remuneration and terminated court cases. This
limitation extends to barring the courts to hear any cases against the cabinet,
ministers, and government ministries.212 There have been numerous requests
and recommendations to invite the Special Rapporteur on the independence of
judiciary and lawyers, however the Fiji government has not permitted this.
Cyber bullying against transgender communities is rife and the introduction
of the Online Safety Bill 2018 to regulate online content is hoped to regulate
harmful online behaviour. However, the legislation is strongly criticised by CSOs
as broad, vague, interfering with privacy laws and not aligned to international
standards of freedom of expression.213 The government has also filed two
defamation lawsuits against political dissenters, with the Prime Minister
and Attorney General filing defamation lawsuits against opposition political
parties.214
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This research found that many within the transgender community have
experienced differential and unfair treatment for so long that it felt inevitable
and challenging to imagine the possibility of being legally recognised and
protected. For some people, legal gender recognition was hard to reconcile
with their own religious or cultural beliefs and it will be important to continue
dialogue about ways to enable legal gender recognition that avoid conflict with
the cultural significance of names assigned at birth. There are many trans
people who choose not to disclose or be open about their gender identity
or expression (or sexuality) for fear of stigma, bullying, exclusion, violence,
discrimination and condemnation from their families, schools, workplaces and
communities. At the same time, there are transgender community members,
including vakasalewalewa and brastos, who visibly advocate for the option of
amending their gender marker on documents.
In Fiji, there is a significant lack of understanding of human rights among the
general population including within transgender communities. Entrenched
patriarchy, cultural and religious discipline, militarism, structural inequalities
including an uninformed media have shaped prejudices that form a way of life
for LBT and GNCP. There is a prevailing power asymmetry in Fijian society
that imposes adopting the feelings, expressions, roles and behaviours that are
inherently considered ‘feminine’ or ‘masculine’. As a result, many transgender
people are disempowered and marginalised at every level of society, in public
and private life. Some respond to that exclusion by advocating for the many
changes needed to improve their lives.
Marginalising transgender people from a young age perpetuates the
vicious cycle of being forced out of homes and schools into exploitation,
unemployment, homelessness, and surviving on the fringes of society. This
leads to debilitating forms of physical, sexual and emotional abuse and trauma
with very limited economic or social support.
Mobilising education and awareness of gender diversity, and of the fundamental
human rights principles of equality, dignity and respect would encourage
better understanding of the importance of LGR in achieving the full realisation
of human rights and freedoms for transgender peoples. There are no
laws, policies, or administrative regulations (and very few good practice
examples) that enable transgender and gender non-conforming people in Fiji
to obtain identity documents that reflect their self-defined gender identity
and gender expression. This means transgender people are excluded from
equal recognition and protection before the law. Transgender activists, allies,
international human rights mechanisms and the HRADC have advocated
for LGR in Fiji, as a crucial step in addressing inequality, discrimination and
violence.
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Faith based organisations, community and political leaders have a moral and
legal obligation to foster acceptance, respect, compassion, understanding and
empathy for gender diversity. Promoting these values would socially transform
the persistent prejudicial attitudes against LBT and GNCP in Fiji. In addition, a
concerted effort by the State requires reviewing its laws and policies, executive
and administrative actions to create an enabling legal environment where
transgender people feel able to report to police, and discrimination, violence
and human rights violations are seriously addressed.
Despite ratifying the core international law treaties, offering constitutional
protection and developing policies on SOGI protection, discrimination
against transgender people is pervasive in Fiji. This is mainly due to weak
implementation and enforcement in what can be at times a contradictory and
conflicting legal framework which increases transgender people’s vulnerability
to human rights violations.
For example, current employment laws perhaps provide the strongest legal
gender recognition of transgender people. However, it is unclear how effective
these provisions and remedies are, particularly when many transgender people
are employed in the informal economy and undertake precarious employment.
Similarly, there are several anti-discrimination laws and policies on ‘sexual
orientation’ and ‘gender’ however there is very little protection of gender
identity and gender expression. There is no information available on how
these laws and policies protect transgender persons nor any record of redress
awarded against discrimination.
A slow increase in acceptance of transgender people is visible as IDAHOT
celebrations are an annual event and marches celebrating gender diversity are
no longer banned. In May 2018, Fiji was the first country in the Pacific to host a
Pride Parade215 and Ratu Epeli Nailatikau, the former President of Fiji remains
a loyal patron, promoting LGBTI rights in Fiji since launching the UN Free and
Equal Campaign in the Pacific in 2015.
This report recommends that Fiji adopts a human rights-based approach to
reviewing its current laws and policies, putting at its very center the wellbeing
of transgender people. A revision of the laws and policies allowing LGR would
align with the Constitutional protection on SOGIE and promote dignity and
respect for transgender people. The process for accessing LGR should not
be onerous and should not place abusive requirements and disproportionate
burdens on transgender people. An enabling legal environment for transgender
people to access legal gender recognition would improve equal opportunities
in social, economic and political life. Importantly, this is key in demonstrating
a genuine commitment to realising transgender people’s dignity, equality and
security and their full enjoyment of human rights and freedoms.
In conclusion, there needs to be a stronger political will to amend and enact
laws and policies to realise the equal protection and recognition of transgender
people in Fiji, including through the introduction of legal gender recognition
based on self-determination.
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The policy considerations listed below are based on material in this report,
including previous recommendations to Fiji by UN human rights mechanisms.
They are direct responses to the challenges that transgender people face in all
aspects of their daily lives.

Transgender people’s human rights
— Launch a nationwide education awareness campaign of the human rights of
transgender peoples to address social, cultural and religious prejudices and
promote respect, dignity and equality.
— Take concrete measures to end discrimination and counter stigmatisation
of marginalised groups including minorities and lesbian, gay, bisexual,
transgender and intersex persons.216
— Address negative and/or stereotypical portrays of LGBTIQ+ persons in all
forms of media [and encourage use of accurate terminology, and inclusive
and respectful language] so that media plays a positive role in addressing
stigma, prejudice and discrimination.217
— Strengthen all laws, policies and practices in accordance with SOGIE
protections in the Constitution to eliminate discrimination on political,
economic, social and ethnic grounds to achieve equality among all
citizens.218
— Consistently amend laws and policies to extend the protection from
discrimination based on one’s sexual orientation to also include gender
identity and gender expression, and to ensure affirmative action or special
measures encompass transgender people.

Legal gender recognition
— Allow legal gender recognition and the ability to self-identify in all official
and administrative documents such as passports, birth certificates,
education and employment records, including the option of identifying as
male, female or as an alternative option.
— Ensure legal gender recognition processes are quick, transparent,
affordable and accessible without abusive conditions and respect free and
informed choice, bodily autonomy and personal integrity, and right to privacy
with restriction on access to original birth registration.219

Access to justice
— Repeal laws and policies on public decency, morality, begging, loitering,
laws criminalising indecent conduct; and sex work that aggravate police
abuse, extortion and harassment against transgender people.
— Take all measures necessary to prevent, investigate and punish acts
of violence and discrimination regardless of whether the violence was
committed in the public or the private sphere and provide reparations to
victims.220
— Enact legislation on hate crimes that define homophobia, misogyny, biphobia
and transphobia as aggravating factors for the purposes of sentencing.
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— Adopt legislation in relation to hate speech on the grounds of SOGIE
and hold accountable those responsible including political and religious
leaders.221
— Offer programmes for education and training on SOGIESC sensitization and
human rights training to law enforcement officials, the army, the police,
correction services including prosecution, legal aid and the judiciary on
equal legal recognition and protection of transgender people’s human
rights.222
— Fully implement appropriate trainings provided in custodial and
interrogation techniques under the ‘first hour procedure and video
recording’.223
— Develop guidelines on the safety and protection of the rights of transgender
prisoners.
— Guarantee stronger prevention, protection and response measures police,
medical professionals and counselling agencies in dealing with SGBV
victims.
— Accept outstanding requests from special mandate holders, including that of
the Special Rapporteur on the independence of judges, lawyers to visit Fiji.224
— Amend the legislative and constitutional framework to maintain the
separation of powers and cease any executive interference with the
independence of the judiciary and lawyers, and ensure that the processes
governing the appointment, tenure, qualification and discipline of lawyers
and judges are free from political interference.225
— Encourage HRADC to take steps to get reaccreditation under the Paris
Principles reinstating the full independence and functionality of the
commission in accordance with UPR recommendations received at Fiji’s 1st
and 2nd cycles226.
— Strengthen legislation protecting transgender children and youths from
family violence and fully resource state funded welfare shelters.
— Revise the Online Safety Bill and the mandate of the Online Commissioner to
independently, transparently and effectively investigate cyber bullying, and
hate speech and provide redress in courts.
— Implement stronger accountability mechanisms and ensure the
independence of investigations into allegations of human rights abuses
when they occur in.227
— Develop guidelines on body searches of transgender persons based on selfidentified gender and/or the choice of who conducts the search. The search
is to be used as a last resort and carried out with respect and dignity in the
presence of a medical professional.
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Employment
— Ensure full implementation of existing SOGIE provisions in current
legislations and policies in practice, especially the National Code on Sexual
Harassment in the Workplace.
— Investigate cases of workplace discrimination on grounds of gender identity
and gender expression transparently and provide effective remedies to
victims.
— Offer programmes for education and training on SOGIESC sensitization and
human rights training to public and private sector employers.

Health
— Develop anti-discrimination policies in Fiji’s medical system to ensure equal
access to health services to improve the health and wellbeing of LBT and
GNCP.
— Adequately resource as urgent the training of more counsellors to provide
affordable, quality and urgent care for LGBTIQ+ people who are victims of
SGBV, trauma, or require support to transition, or for their mental health
and wellbeing.
— Develop specific trans related healthcare policies including removing
any restrictions to HRT, and access to other forms of gender-affirming
care including for trans masculine, brastos and trans men to pap smears,
mammograms, screening, and sexual testing toolkits.
— Adopt policies that ensure that medical practitioners are trained on transrelated healthcare and medical curriculum includes topics on gender
equality, SOGIESC sensitization and trans-related healthcare.
— Improve trans peoples’ access to public health services and develop
treatment pathways and guidelines for hormone therapy initially and then
other forms of gender-affirming care including surgeries.

Education
— Introduce sexual and reproductive health education in schools, including
SOGIESC health and human rights.
— Implement strong measures to protect gender diversity and provide safety228
and support to transgender children and youth.
— Increase awareness on drug education, sex education, gender-based
violence, gender and SOGIESC equality and mental health.229
— Encourage vocational training programmes to enable marginalised
transgender peoples to find decent work.
— Implement the zero policy of transphobic bullying and harassment in
education, employment, health and other private and public sectors
— Revise education curriculum at all levels to eliminate references that
maintain or reinforce patriarchal gender stereotypes including age
appropriate sex education on the patriarchal aspects of sex relations
between men and women.
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— Offer programmes for education and training on SOGIESC sensitization
and human rights training to teachers, principals, administrative staff and
personnel in schools.
— Develop uniform dress codes in schools that would allow a transgender
child or youth to express their identity as they choose.

Right to development
— Create affirmative measures such as targeted social welfare benefits and
educational opportunities to tackle unemployment and homelessness and
poverty in the transgender community.
— Promote and strengthen gender and SOGIESC equality by expanding the role
of LBT and GNCP in national development plans by providing the necessary
financial and human resources to strengthen implementation of policies
and programmes for the empowerment of transgender people in social and
public life.
— National state budgets to include resources and programmes to develop the
human rights of transgender peoples in socio, economic, public and political
life.
— Take all further measures to ensure equality, non-discrimination of
transgender peoples in law and practice, including in access to land,
employment, economic and political participation.
— Revise the Fiji National Gender Policy, the Women’s Plan of Action 20102019 and the National Protocol on Ending Violence Against Women 2020-21
to be inclusive of LBT and GNCP.
— Build on the work of Fiji’s Ministry of Women, Social Welfare and Poverty
Alleviation to improve protection of [transgender peoples] women and
girls by effectively addressing gender-based violence, particularly intimate
partner [and family] violence and by advancing programmes to combat
gender discrimination.230
— Offer specialised training to LGBTIQ+ peoples to become trained first
responders, counsellors, peer support and focal points in State and private
agencies.231
— End forced ‘conversion’ therapies in schools, prisons, religious institutions
and communities and c Create awareness that trans-inclusive professional
medical counselling services are the appropriate facilities to access support.
— Encourage dialogue between trans communities and faith-based
organisations on acceptance or diversity and compassion.
— Support further study of the lived realities of less visible groups within trans
communities including people living with disabilities; trans masculine, trans
men, and brastos and also research on intersex people in Fiji.
— Develop comprehensive data collection procedures in order to be able to
assess uniformly and accurately the type, prevalence, trends and patterns
of violence and discrimination against, trans and gender non-conforming
persons. following a human rights-based approach to data, taking into
consideration the principles of participation, self-identification, privacy,
transparency and accountability.232

76

230 UPR of Fiji – second cycle –
recommendations 99.35 in A/
HRC/28/8(99.)
231 DIVA for Equality’s report p.85
– trained as police, medical
professionals and counselors
232 IE on SOGIE, para 94. P.19 A/
HRC/38/43

77

A P P E N D I X 1:

BIBLIOGRAPHY OF CITED
M AT E R I A L
Anonymous Guest Blogger (2013). Big questions over
Fiji’s new constitution, The Interpreter, 11 September
2013. Retrieved from: https://www.lowyinstitute.org/theinterpreter/big-questions-over-fijis-new-constitution
Asia Pacific Forum of National Human Rights Institutions
& UNDP (2016). Promoting and Protecting Human
Rights in relation to Sexual Orientation, Gender Identity
and Sex Characteristics. Retrieved from: https://www.
asiapacificforum.net/resources/manual-sogi-and-sexcharactersitics/
Asia Pacific Forum (2019). ‘Partnerships help drive change
for LGBTI communities.’ APF News, 17 January 2019.
Retrieved from: https://www.asiapacificforum.net/news/
partnerships-help-drive-change-lgbti-communities/
Asia Pacific Forum (2019). ‘NHRIs support mandate of
UN expert on sexual orientation and gender identity.’
APF news, 24 June 2019. Retrieved from: https://www.
asiapacificforum.net/news/nhris-support-mandate-unexpert-sexual-orientation-and-gender-identity/
Asia Pacific Transgender Network & UNDP (2017).
Legal Gender Recognition: a multi-country legal and policy
review in Asia. Retrieved from: https://www.weareaptn.
org/2018/02/06/legal-gender-recognition-multi-countrylegal-policy-review-asia/
Bavungton G, Singh N, Naicker DS, et al. (2011). Secret
lives, other voices … a community-based study exploring
male-to-male sex, gender identity and HIV transmission
risk in Fiji, Suva, AIDS Task Force of Fiji. Retrieved from:
https://www.undp.org/content/undp/en/home/librarypage/
hiv-aids/secret-lives--other-voices.html

78

Begum, F. (2018). ‘Saula Temo who is charged with the
alleged murder of Akuila Salavuki has been further
remanded.’ Fiji Village, 27 November 2018. Retrieved from:
http://fijivillage.com/news/Saula-Temo-who-is-chargedwith-the-alleged-murder-of-Akuila-Salavuki-has-beenfurther-remanded--ks9r25/
Bia, A. (2019). ‘Raj Gives Clarification on Same Sex
Marriage Issue. FBC News, 9 April 2019. Retrieved from:
https://www.fbcnews.com.fj/news/raj-gives-clarificationon-same-sex-marriage-issue/
Bia, A. (2019). ‘HRADC submit annual reports.’ FBC news,
24 July 2019 Retrieved from: https://www.fbcnews.com.fj/
news/hradc-submit-annual-reports/
Bia, A. (2019). ‘Laws of Fiji can be accessed online.’
FBC news, 29 March 2019. Retrieved from: https://www.
fbcnews.com.fj/news/laws-of-fiji-can-be-accessed-online/
Boyle, M. (2019). ‘First Hour Procedure to Curb Police
Brutality Says PM.’ FBC News, 6 February 2019. Retrieved
from: https://www.fbcnews.com.fj/news/first-hourprocedure-to-curb-police-brutality-says-pm/
Canada: Immigration and Refugee Board of Canada
(2007). Fiji: Treatment of homosexuals by society and
government authorities; recourse and protection available
to homosexuals who have been subject to ill treatment (2005
– March 2007)., 2 April 2007, FJI102479.E. Retrieved from:
https://www.refworld.org/docid/469cd69b44.html
CIVICUS, PIANGO, FWRM, and CCF (2019). Joint
Submission 3 to the UN Universal Periodic Review,
submitted 27 March 2019, for the 34th Session
Retrieved from: https://civicus.org/documents/
CIVICUSJointUPRFijiSubmisson.pdf

Delaibatiki, N. (2017). ‘Let’s Support Ashwin Raj and
Give LGBT Community Respect its Entitled to under the
Constitution.’ Fiji Sun, 8 February 2017. Retrieved from:
https://fijisun.com.fj/2017/02/08/lets-support-ashwin-rajand-give-lgbt-community-respect-its-entitled-to-underconstitution/

Fox, L. (2018). ‘Murdered on International day against
Transphobia: fears Fiji killing is a hate crime.’ ABC News,
23 July 2018. Retrieved from: https://amp.abc.net.au/
article/10026188?pfmredir=sm&twitter_impression=true

Human Rights Council. Fiji Sun, 1 January 2019. Retrieved
from: https://fijisun.com.fj/2019/01/01/khan-endorsed-asvice-president-of-human-rights-council/

Ghai, Y. & Cottrell, J. (2007). ‘A tale of three constitutions:
Ethnicity and politics in Fiji.’ International Journal of
Constitutional Law, 5, Issue 4. doi: https://doi.org/10.1093/
icon/mom030. Retrieved from: https://academic.oup.com/
icon/article/5/4/639/704318

Diverse Voices and Action (DIVA) for Equality (2019).
Unjust, Unequal, Unstoppable – Lesbians, Bisexual Women,
Transmen and Gender Non-Conforming People tipping the
scales towards justice. Retrieved from: https://tinyurl.com/
yyuc2ueg https://tinyurl.com/yyuc2ueg License details:
https://creativecommons.org/licenses/by-nc-nd/4.0/

Human Rights and Anti-Discrimination Commission
(2017). Alternative Report to the Committee on the
Elimination of All Forms of Discrimination against Women
on the fifth periodic review of Fiji. Retrieved from: https://
tbinternet.ohchr.org/Treaties/CEDAW/Shared%20
Documents/FJI/INT_CEDAW_IFN_FJI_30059_E.pdf

Doviverata, R. (2019). ‘Pacific Games Council to Review
Transgender Issue.’ Fiji Sun, 22 July 2019. Retrieved from:
https://fijisun.com.fj/2019/07/22/pacific-games-councilto-review-transgender-issue/

IDEA & FWRM [2015] LGBTI Rights & Constitution Building
Processes: A Case Study of Fiji. Unpublished.

Dywer, E and Woolf, L. (2018). Down by the River –
Addressing the rights, needs, strengths of Fijian sexual and
gender minorities in disaster risk reduction and humanitarian
response. Oxfam, Rainbow Pride Foundation and Edge Effect.
Retrieved from: https://www.edgeeffect.org/wp-content/
uploads/2018/02/Down-By-The-River_Web.pdf
European External Action Service (2018). EU annual report
on Human Rights and Democracy in Fiji, 2018. Retrieved
from: https://eeas.europa.eu/headquarters/headquartershomepage/62463/eu-annual-report-human-rights-anddemocracy-fiji-2018_ro
Fiji NGO Coalition on CEDAW Parallel Report (2017). Joint
Submission to the Committee on the Elimination of all forms
of Discrimination Against Women, 69th CEDAW Session,
Consideration of the Fifth Periodic Report of Fiji, submitted
29 June 2016 Retrieved from: https://tbinternet.ohchr.org/
Treaties/CEDAW/Shared%20Documents/FJI/INT_CEDAW_
NGO_FJI_27677_E.pdf
Fiji Women’s Rights Movement et al (2019). Joint
Submission 2 to the UN Universal Periodic Review,
coordinated by Fiji Women’s Rights Movement and 10
other groups, submitted March 2019 for the 34th Session,.
Retreived from: https://uprdoc.ohchr.org/uprweb/
downloadfile.aspx?filename=6883&file=EnglishTranslation

International Bar Association Human Rights Institute
(2009). Dire Straits: A Report on the rule of law in Fiji,
March 2009. Retrieved from: https://www.ibanet.org/
Human_Rights_Institute/Work_by_regions/Asia_Pacific/
Fiji.aspx#targetText=The%20IBAHRI%20released%20a%20
report,since%20the%20December%202006%20coup.
Khan, N. S. (2014). ‘Gender Identity and Expression in
International Human Rights Law’. A paper presented at
the Fiji Attorney-General’s conference, 2014. Retrieved
from: http://geneva.foreignaffairs.gov.fj/index.php/30speeches/136-gender-identity-and-expression-ininternational-human-rights-law
Kumar, A. (2019). ‘Two Persons, One Name, Causes
Confusion In Court.’ Fiji Sun, 15 June 2019. Retrieved from:
https://fijisun.com.fj/2019/06/15/two-persons-one-namecauses-confusion-in-court/?fbclid=IwAR1V4QMwxlh9SRN
RpTcz4QRJSq1veiC8CEsFHcB4-DCRjJ9kGDLth8dFFHw
Kumar, V. (2018). ‘Transgender call for protection.’ The Fiji
Times, 21 November 2018. Retrieved from: https://www.
fijitimes.com/transgender-call-for-protection/
Le Mesurier, R, UNAIDS, SPC, ILO & UNDP (2013). Pacific
Consultation on Legal and Policy Barriers on Accessing HIV
Services of PHLIV and Key Affected Populations – Report of
a HIV and the Law Consultation: 17-19 April 2013, Nadi,
Fiji. Retrieved from: https://hivlawcommission.org/wpcontent/uploads/2017/06/Pacific-Consultation-on-Legaland-Policy-Barriers-to-Accessing-HIV-Services-forPLHIV-and-Key-Affected-Populations-Meeting-Report.pdf

79

Power, S. (2018) ‘Fiji’s historic Pride march was the first
of its kind in the Pacific.’ Gay Star News, 21 May 2018.
Retrieved from: https://www.gaystarnews.com/article/
fijis-historic-pride-march-was-the-first-of-its-kind-inthe-pacific/#gs.XLPLnIY
McMillan, K. & Worth, H. (2010). Risky Business:
Sex Work and HIV Prevention in Fiji. International
HIV Research Group, School of Public Health and
Community Medicine, University of New South Wales,
Sydney. Retrieved from: https://pdfs.semanticscholar.
org/64b7/6a7c5ba8ffdd5b35ba9cc8a8aefebc534657.pdf
Naidu, V., Matadradra, A., Sahib, M. & Osborne J. (2013).
The Challenges and Opportunities of Diversity. Minority
Rights Group International Report. Retrieved from:
https://minorityrights.org/wp-content/uploads/old-sitedownloads/download-1202-Fiji-the-challenges-andopportunities-of-diversity.pdf
Nailatikau, R. E (2018) Keynote speech to the Pacific
Human Rights Conference, 31 May 2018 http://www.
hausofkhameleon.org/hk-blog/2018/6/12/formerpresident-of-fiji-ratu-epeli-nailatikau-speaks-on-effortsto-decriminalizelgbt-pacific-human-rights-conference
Natadola, J. P. (2016). ‘Revised Consolidated Laws
Launched.’ Fiji Sun, 10 December 2016. Retrieved from:
https://fijisun.com.fj/2016/12/10/revised-consolidatedlaws-launched/
OHCHR (2015a). ‘United Nations launches Pacific
campaign against homophobia and transphobia’,
media release 6 August 2015. Retrieved from: https://
www.ohchr.org/EN/NewsEvents/Pages/DisplayNews.
aspx?NewsID=16298&LangID=E
OHCHR (2015b). ‘Promoting LGBTI equality in the Pacific’,
11 August, 2015. Retrieved from: www.ohchr.org/EN/
NewsEvents/Pages/PromotingLGBTIequalityinthePacific.
aspx
OHCHR (2018). ‘Leave no LGBT person behind’, Statement
by human rights experts on the International Day against
Homophobia, Transphobia and Biphobia, 17 May 2018.
Retrieved from: https://www.ohchr.org/en/NewsEvents/
Pages/DisplayNews.aspx?NewsID=23092&LangID=E
OHCHR. UN Treaty Body Database, Ratification status for
Fiji. Retrieved from: https://tbinternet.ohchr.org/_layouts/
TreatyBodyExternal/Treaty.aspx?CountryID=60&Lang=EN

80

Pacific Civil Society Statement, (2013). Statement from
the Joint PIFS-SPC Regional CSO Dialogue on Conflict,
Peace & Security, Pacific Islands Forum Secretariat,
Suva, 6-10 May 2013. Retrieved from: https://www.
dawnnet.org/uploads/documents/REGIONAL%20CSO%20
DIALOGUE%20OUTCOMES%20DOCUMENT%20FINAL-1.
pdf
Pacific Disability Forum (2014). Toolkit on Eliminating
Violence Against Women And Girls With Disabilities In
Fiji. Retrieved from: http://www.pacificdisability.org/
getattachment/Resources/PDF-Resources/Toolkit-onEliminating-Violence-Against-Women-And-Girls-WithDisabilities-In-Fiji1.pdf.aspx
Pacific Islands Legal Information Institute (2001). Fiji
Courts System Information, University of the Soiuth
Pacific. Retrieved from: http://www.paclii.org/fj/courts.
html
Pacific Sexual Diversity Network (PSDN), DIVA for Equality
& ARC International (2015) ‘Our Voices, our Communities,
our Rights: Advancing Human Rights related to Sexual
Orientation Gender Identity & Expression in the Pacific’,
Report of the Pacific LGBTQI Human Rights Conference,
Tonga, May 11-14 2015). Retrieved from: https://arcinternational.net/wp-content/uploads/2011/08/SOGIHRReport-final.pdf
Park, A. & Mendos, L. (2018). Guiding Principles on the
Inclusion of Lesbian, Gay, Bisexual, Transgender, and Intersex
(LGBTI) People in Development Policy and Programs.
Retrieved from: https://www.rfsl.se/wp-content/
uploads/2018/11/RFSL_Guiding-Principles_final_digital.
pdf
Potts, A. (2015). ‘Fiji High Court rejects transgender
woman’s bid to have birth certificate corrected’, Gay
Star News, 11 November 2015 Retrieved from: https://
www.gaystarnews.com/article/fiji-high-court-rejectstransgender-womans-bid-to-have-birth-certificatecorrected/
Pratibha, J.(2014). ‘Transgender Seeks Legal Recognition’.
Fiji Sun, 7 December 2014. Retrieved from: http://fijisun.
com.fj/2014/12/07/transgender-seeks-legal-recognition/
Rainbow Pride Foundation Fiji’s 2019-20 Strategic
Planning meeting, 6 July, Suva, Fiji. Retrieved from:
https://rainbowpridefoundation.org/events/

Rawstorne, P., Man, W. Y., Maharaj, P., Rokoduru, A.,
Vulavou, I, .Rasili, S., Worth, H. (2012). Who we are: An
exploration of the sexual practices and HIV transmission risks
of Men who have sex with Men and Transgender populations
in Fiji.

UNDP (2015). Leave no one behind – Advancing social,
economic, cultural and political inclusion of LGBTI people in
Asia and the Pacific. Retrieved from: https://www.undp.org/
content/dam/rbap/docs/Research%20&%20Publications/
hiv_aids/rbap-hhd-2015-leave-no-one-behind.pdf

Satakala, M. (2017). ‘Video Launched to Recognize LGBTI
Community’, Fiji Sun, 18 May 2017. Retrieved from: https://
fijisun.com.fj/2017/05/18/video-launched-to-recogniselgbti-community/

UNDP & UNESCO (2015). Asia-Pacific Consultation on
School Bullying on the Basis of Sexual Orientation and
Gender Identity/Expression, 15-17 June 2015, Meeting
Report. Retrieved from: https://unesdoc.unesco.org/
ark:/48223/pf0000233825

Simmons, M. (2018). ‘Fiji losing youth to suicide’, The Fiji
Times, 18 September 2018. Retrieved from: https://www.
fijitimes.com/fiji-losing-youths-to-suicide/
Smith, H. (2016). ‘Australia’s marriage-equality debate
reverberates through the Pacific.’ [Blog post, 31 October
2016]. Retrieved from: https://www.lowyinstitute.org/
the-interpreter/australias-marriage-equality-debatereverberates-through-pacific
The Yogykarta Principles (2007) Principles on the
application of international human rights law in relation
to sexual orientation and gender identity. Retrieved from:
www.yogyakartaprinciples.org
The Yogykarta Principles Plus 10 (2017) Additional
principles and State obligations on the application of
international human rights law in relation to sexual
orientation, gender identity, gender expression and sex
characteristics to complement the Yogyakarta Principles
Retrieved from: www.yogyakartaprinciples.org
TvT research project. (2018) Trans Murder Monitoring.
Transrespect versus Transphobia Worldwide” (TvT)
project, Update – Trans Day of Remembrance 2018.
Retrieved from: https://transrespect.org/wp-content/
uploads/2018/11/TvT_TMM_TDoR2018_Tables_EN.pdf
UNAIDS. (2016). Global AIDS Monitoring Report: Fiji.
Retrieved from: https://www.unaids.org/sites/default/files/
country/documents/FJI_2017_countryreport.pdf
UNDP (2013). Transgender health and human rights:
discussion paper. Retrieved from: https://www.undp.org/
content/dam/undp/library/HIV-AIDS/Governance%20
of%20HIV%20Responses/Trans%20Health%20&%20
Human%20Rights.pdf

UNDP Asia and the Pacific (2015). ‘Asia-Pacific countries
stand united against homophobic and transphobic bullying
in schools’, media release,19 June 2015. Retrieved
from: http://www.asia-pacific.undp.org/content/rbap/
en/home/presscenter/pressreleases/2015/06/19/asiapacific-countries-stand-united-against-homophobic-andtransphobic- bullying-in-schools-.html
UNESCO (2015). From Insult to Inclusion – Asia Pacific
report on school bullying, violence and discrimination on the
basis of sexual orientation and gender identity. Retrieved
from: https://www.aidsdatahub.org/sites/default/files/
publication/UNESCO_From_Insult_to_Inclusion_2015.pdf
United States Department of State. (2018). Fiji 2018 Human
Rights Report. Country Reports on Human Rights Practices
for 2018, Bureau of Democracy, Human Rights and Labor.
Retrieved from: https://fj.usembassy.gov/wp-content/
uploads/sites/180/Fiji-2018-Human-Rights-Report.pdf
Waqairadovu, A. (2018). Loved ones call for justice 1 year
after Iosefo Qionitoga Magnus was brutally murdered.’
Fijivillage, 22 Seotember 2018. Retrieved from: http://
fijivillage.com/news-feature/Loved-ones-call-for-justice1-year-after-Iosefo-Qionitoga-Magnus-was-brutallymurdered--rs9k25
Waqairadovu, A. (2018). ‘Kata’s statement about LGBTQ
community is discriminatory and he should be held
accountable for it – Wali.’ FijiVillage, 20 November 2018.
Retrieved from: http://www.hausofkhameleon.org/news
World Health Organization (WHO) (2018). ICD-11. Retrieved
from: https://icd.who.int/browse11/l-m/en

81

ANNEXES
A N N E X 1: T H E N AT I O N A L C O D E
OF PRACTICE FOR HIV/AIDS IN
T H E W O R K P L A C E 200 8
Personal HIV related data is protected in accordance with medical confidentiality
and ILOs Code of practice on protection of workers’ personal data (Clause 5.7). The
Code states that all research and data should include gender-sensitive analyses
and be sector specific and disaggregated by sex, race, sexual orientation, age,
employment and occupational status in a culturally sensitive manner. (Clause
6.1g) The code recognizes that information and education programs are critical to
combat the spread of HIV/AIDS and promote greater understanding of PLHIV/AIDS.
Training programs and materials are required to be tailored to include sensitization
of age, gender, sexual orientation, sectoral characteristics, behavioural risk factors
and culture. Trainers are required to be trained to deal with prejudices especially in
relation to ethnic origin and sexual orientation (Part 3. Clause 11 & 12) Employers
are required to provide counseling support at no cost and be adapted to be sensitive
to sexual orientation, gender and culture. (Clause 13.1 d) –

A N N E X 2: C O U RT D E C I S I O N S O N
SOGI
Fiji’s turning point for recognising gender diversity was the case of Nadan and
McCoskar v State.233 In 2005, the 1997 Constitution was in force and section
38 prohibited discrimination on the ground sexual orientation and protected
the right to privacy. This Constitution also permitted the judiciary to interpret
the Bill of Rights in accordance with international human rights law where
appropriate. The appellant, McCoskar was an Australian national who travelled
to Fiji and met Nadan, a Fijian national and they lived together as partners.
McCoskar reported Nadan to the police for stealing money from him. Under
police interrogation, Nadan revealed that the two men were in a sexual
relationship. The police arrested McCoskar. Both men were charged under the
now repealed Penal Code with unnatural offences and acts of gross indecency
between men. They were each sentenced to a term of 2 years imprisonment.
On appeal, the prosecution argued on public interest and morality grounds(?)
claiming the Christian preamble to the Constitution was inspired by religious
and conservative beliefs where homosexuality was proscribed as acts against
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233 Criminal Appeal Case Nos.:
HAA0085 & 86 OF 2005 between:
DHIRENDRA NADAN and THOMAS
MCCOSKAR Appellants and:
STATE Respondent

the order of nature. The prosecution maintained that criminal charges were not
discriminatory as the offences were gender and sexual orientation neutral and
did not affect the rights to privacy.
The Attorney General in support of the prosecution submitted that in the public
interest, a Fijian interpretation of internationally recognised human rights
would support the moral based argument to validly limit the rights to equality
and privacy. The Human Rights Commission appeared as amicus supporting
the appellants’ case and argued that the criminal charges were invalid and
breached constitutional guarantees to the rights of privacy, equality and
freedom from degrading treatment. Justice Winter in his judgement found that
the Penal Code breached the appellant’s rights of privacy and equality. The
judgment reads:

There is no doubt that the Fijian Constitution is framed by religion. The preamble emphasizes the enduring
influence of Christianity and its contribution, along with that of other faiths, to the spiritual life of Fiji. Article 5
acknowledges that the worship and reverence of God are the source of good Government and leadership. The
preambular principles while recalling and emphasizing the Christian conversion of these Islands as an historical
fact nonetheless reaffirms for the future the human rights and fundamental freedoms of all individuals and
groups safeguarded by adherence to the rule of law and respect for human dignity. These principles are reflected
in the compact provisions of the constitution. Article 6(a),
(c) and (e) recognize that the conduct of Government is based on respect for the equal rights of individuals,
communities and groups. These principles are non- justiciable (Article 7). It is also important to note that
while Christianity underpins much of value in Fiji we are a secular State influenced by Christianity but not
predominated by it. The Constitution recognizes the influence of many faiths and beliefs. That is simply a
reflection of the rich multi-cultural heritage of this nation. I reject the State contention that the Constitution of Fiji
is pillared upon Christian values alone.

Any law inconsistent with the Constitution is invalid to the extent of that
inconsistency (Article 2(2)).
I find that Sections 175 and 177 of the Penal Code were valid and continued
in force as enacted at the commencement of the 1997 Constitution. However,
the sections are to be construed from the commencement of the Constitution
with such modifications and qualifications as are necessary to bring them into
conformity with the Constitution. In other words, Sections 175 and 177 of the
Penal Code if they do not conform or are inconsistent with the Constitution are
invalid to the extent of that inconsistency (Articles (2); 21(5) and 195). Article
43(2) of the Constitution requires me to have regard to public international law
as an interpretative aid for the rights set out in Chapter 4. I have no hesitation
in adopting this principle as it has been endorsed on several occasions by
this Court (cf State v Mark Mutch [1999] FJHC 149 HAC0008 of 1998; State v
Audie Pickering, Misc. Action No. HAM0007 of 2001S; State v Timoci Silatolu &
Attorney General [intervena] and Fijian Human Rights Commission [intervena,
by leave], Criminal Action No. HAC0001.2001).
Invalidity in this context does not mean the offending sections in the Penal
Code ceased to exist rather they are simply rendered inoperative to the extent
of the inconsistency. Accordingly, the sections dealing with carnal knowledge
against the order of nature and gross of indecency will still apply to sexual
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conduct between adults and adult males where sexual activity occurs in public
or without consent or involves parties under the age of 18 years.
This was a landmark case in Fiji for recognising the human rights of gay men
which culminated in the decriminalisation of homosexuality in Fiji in 2010.

A N N E X 3: C O N S T I T U T I O N A L
L I M I TAT I O N S :
C O N S T I T U T I O N A L L I M I TAT I O N T O H R A D C :
Article 172 (5) Any complaint lodged with the Human Rights Commission
established under the Human Rights Commission Decree 2009 but which had
not been determined by the date of the commencement of this Constitution
shall continue to be dealt with by the Human Rights and Anti-Discrimination
Commission established under section 45 of this Constitution, provided
however that any complaint made to the Human Rights and Anti- 113
Discrimination Commission after 21 August 2013 must be limited to matters,
events or incidents which occurred or occur after 21 August 2013, and the
Human Rights and Anti-Discrimination Commission must not in any way deal
with any complaint made to it after 21 August 2013 if the complaint relates to
matters, events or incidents occurring before 21 August 2013.

C O N S T I T U T I O N A L L I M I TAT I O N O N J U D I C I A R Y:
Article 173 Preservation of laws
(4) Notwithstanding anything contained in this Constitution, no court or tribunal
(including any court or tribunal established or continued in existence by
the Constitution) shall have the jurisdiction to accept, hear, determine, or
in any other way entertain, or to grant any order, relief or remedy, in any
proceeding of any nature whatsoever which seeks or purports to challenge
or question—
(a) the validity or legality of any Promulgation, Decree or Declaration, and
any subordinate laws made under any such Promulgation, Decree or
Declaration (including any provision of any such laws), made or as may be
made between 5 December 2006 until the first sitting of the first Parliament
under this Constitution;
(b) the constitutionality of any Promulgation, Decree or Declaration, and
any subordinate laws made under any such Promulgation, Decree or
Declaration (including any provision of any such laws), made or as may be
made between 5 December 2006 until the first sitting of the first Parliament
under this Constitution;
(c) any Promulgation, Decree or Declaration, and any subordinate laws
made under any such Promulgation, Decree or Declaration (including any
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provision of any such laws), made or as may be made between 5 December
2006 until the first sitting of the first Parliament under this Constitution,
for being inconsistent with any provision of this Constitution, including any
provision of Chapter 2 of this Constitution; or
(d) any decision made or authorised, or any action taken, or any decision which
may be made or authorised, or any action which may be taken, under any
Promulgation, Decree or Declaration, and any subordinate laws made under
any such Promulgation, Decree or Declaration (including any provision of
any such laws), made or as may be made between 5 December 2006 until
the first sitting of the first Parliament under this Constitution, except as
may be provided in or authorised by any such Promulgation, Decree or
Declaration (including any provision of any such laws), made or as may be
made between 5 December 2006 until the first sitting of the first Parliament
under this Constitution.
(5) Notwithstanding anything contained in this Constitution, despite the repeal
of the Administration of Justice Decree 2009, subsections (3), (4), (5), (6) and
(7) of section 5 of the Administration of Justice Decree 2009 shall continue
to apply to any Promulgation, Decree or Declaration, and any subordinate
laws made under any such Promulgation, Decree or Declaration (including
any provision of any such laws), made or as may be made between 5
December 2006 until the first sitting of the first Parliament under this
Constitution. States are responsible for addressing human rights violations
based on gender identity and expression.234 It is unclear what measures
are taken by Fiji to respond to human rights violations and whether it is
adequate as often cases are not reported, or not properly investigated
leading to widespread impunity, lack of justice, remedies ad support for
victims. Criminalization, discrimination, bullying, harassment by police,
weak complaints mechanisms and lack of trust in law enforcement officials
and national human rights institution restricts victims to access effective
remedies and support. For anti-discrimination measures to be effective, a
strong transparent and accountable enforcement system needs to exist in
tandem.

Judicial proceedings
174.—(1) The courts established by the Administration of Justice Decree 2009
shall continue in existence.
(2) All proceedings in the courts established under the Administration of Justice
Decree 2009 that had commenced but had not been determined on the date
of the commencement of this Constitution shall continue as if the provisions
of this Constitution were in force at their commencement.
(3) Notwithstanding anything contained in this Constitution, sections 23, 23A,
23B, 23C, and 23D of the Administration of Justice Decree 2009 shall
continue in force and shall not be amended, revised, altered or repealed,
and the courts established by, or continued in existence under, this
Constitution shall not have jurisdiction to—
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(a) accept, hear or determine any matter for which the jurisdiction of the courts
is excluded under the Administration of Justice Decree 2009 or under any
Promulgation, Decree, Declaration or under any other written law; or
(b) accept, hear or determine any proceeding which had been terminated under
the Administration of Justice Decree 2009 or under any Promulgation,
Decree, Declaration or under any other written law.

A N N E X 4: L I S T O F P E O P L E A N D
O R G A N I S AT I O N S I N T E R V I E W E D
Allison Burchell, Permanent Secretary, Ministry of Education, Arts & Heritage
13 February 2019
Ana Tueketi, Legal counsel/Board member, Haus of Khameleon 5th February
2019
Ashwin Raj, Director, Human Rights and Anti-Discrimination Commission 1st
February 2019
Christopher Pryde, Director, Office of the Director of Public Prosecutions 13
February 2019
Dr Dashika Balak, Sexual and Reproductive Health Clinic 1st February 2019
Hon. Anthony Gates, Chief Justice, Supreme Court of Fiji 19 February 2019
Isikeli Vulavou, Executive Director, Rainbow Pride/Pacific Sexual Diversity
Gender Network 29th February 2019
Miki Wali and Sulique Waqa, Haus of Khameleon January/February 2019
Josefa Koroivueta, Permanent Secretary, Ministry of Women, Children &
Poverty Alleviation 18 February 2019
Paul Yaqona, Legal Officer, Itaukei Land Trust Board 25th January 2019
Puamau Sowane, Deputy Secretaru Operations & Policy, Ministry of
Employment, Productivity & Industrial Relations 29th January 2019
Sima Chand, Senior Legal Officer, Attorney General’s Chambers January/
February 2019
Shahin Ali, Acting Director, Legal Aid Commission 21 February 2019
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